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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

-------------------------------X
UNITED STATES OF AMERICA
-against -

PLEA AGREEMENT

Cr. No. 16-643 (RID)

ODEBRECHT S.A.,
Defendant.

- - - - - - - - - - - - - - - - - - - - - - - - - - - -- - -X
The United States of America, by and through the Department of Justice, Criminal
Division, Fraud Section (the ''Fraud Section"), and the United States Attorney's Office for the
Eastern District ofNew York (the "EDNY''), and Odebrecht S.A. (the "Defendant"), by and
through its undersigned attorneys, and through its authorized representative, pursuant to
authority described herein, hereby submit and enter into this plea agreement (the "Agreement"),
pursuant to Rule J 1(c)(1 )(C) of the Federal Rules of Criminal Procedure. The terms and
conditions of this Agreement are as follows:
TERM OF THE DEFENDANT'S OBLIGATIONS UNDER THE AGREEMENT
1.

Except as othetwise provided in Paragraph 11 below in connection with the

Defendant's cooperation obligations, the Defendant's obligations under the Agreement shall last
and be effective for a period begll.ming on the date on which the Information is filed and ending
three years from the later of the date on which the Information is filed or the date on which the
independent compliance monitor (the "Monitor") is retained by the Defendant, as described in
Paragraphs 30 to 32 below (the "Term"). The Defendant agrees, however, that, in the event the
Fraud Section and EDNY determine, in their sole discretion, that the Defendant has failed
specifically to perform or to fulfill completely each of the Defendant's obligations under this

Agreement, an extension or extensions of the Term may be imposed by the Fraud Section and
EDNY, in their sole discretion, for up to a total additional time period of one year, without
prejudice to the Fraud Section and EDNY' s right to proceed as provided in Paragraphs 30 to 32
below. Any extension of the Term extends all terms of this Agreement, including the terms of
the rnonitorship in Attachment D, for an equivalent periocl. Conversely, in the event the Fraud
Section and EDNY find, in their sole discretion, that there exists a change in cit"cumstances
sufficient to eliminate the need for the monitorship in Attachment D, and that the other
provisions of this Agreement have been satisfied, the Term may be terminated early, except for
the Defendant's cooperation obligations described in Paragtaph 11 below.
RELEVANT CONSJDERATIONS
2.

The Fraud Section and EDNY enter into this Agreement based on the individual

facts and circumstances presented by this case, including:
a.

the Defendant did not voluntarily disclose to the Fraud Section and EDNY

the conduct described in the Statement of Facts, attached hereto as Attachment B (the "Statement
of Facts");
b.

the Defendant received full cooperation credit for its cooperation with the

Fraud Section and BONY' s investigation by, among other things, (i) gathering evidence and
performing forensic data collections in multiple jurisdictions; (ii) producing documents,
including translations, to the Fraud Section and EDNY from foreign countries in ways that did
not implicate fot·eign data privacy laws; (iii) collecting, analyzing, organizing, and producing
voluminous evidence and information; (iv) providing non-privileged facts relating to projects
obtained or retai ned through bribery; (v) providing non-privileged facts relating to individuals
and companies involved in various illegal schemes; and (vi) tacilitating and encouraging the
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cooperation and voluntruy disclosure of information and documents by current and former
company personnel;
c.

the Defendant engaged in extensive remedial measures, including (i)

terminating the employment of 51 individuals who participated in the misconduct described in
the Statement of Facts, (ii) disciplining an additional 26 individuals who were engaged in the
misconduct, including suspensions of up to a year and a half: significant financial penalties, and
demotion to non-managerial, non-supervisory, non-decision making roles, for each of the 26
individuals, (iii) requiring individualized anti-corruption compliance and business ethics training
for each of the 26 individuals, and requiring each to be subject to heightened oversight and dayto-day supervision, including ensuring that the independent compliance mon itor described in
Attachment D has full access and authority to evaluate the business activities and ongoing
compliance ofthose individuals, (iv) creating a Chief Compliance Officer position that reports
directly to the Audit Committee of the Board ofDirectors, (v) adopting heightened controls and
anti-corruption compliance protocols, including hospitality and gift approval procedures, (vi)
incorporating adherence to compliance principles into employee performance evaluation and
compensation, (vii) increasing the munber of employees dedicated to compliance by 50 percent;
and (v iii) more than doubling the resources devoted to compliance in 2016 and more than
tripling the budget for 2017;
d.

although the Defendant had inadequate anti-corruption controls and little

or no anti-corruption compliance program during the period of the conduct described in the
Statement of Facts, the Defendant has been enhancing and has committed to continue to enhance
its anti-corruption compliance program and internal controls, including ensuring that its
compliance program satisti.es the minimum elements set fotth in Attachment C to this
Agreement;
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e.

because the Defendant has not yet fully implemented or tested its

compliance program, the Defendant has agreed to the imposition of an independent compliance
monitor to reduce the risk of recunence of misconduct (as set forth in Paragraphs 30 to 32
below);

f.

the nature and seriousness ofthe offense including a scheme to pay

hundTeds of millions of dollars in bribes to a large number of high-level government officials for
a 15 year span carried out by high-level executives and directors at the Company;
g.

the Defendant has no prior criminal history;

h.

the Defendant has agreed to continue to cooperate with the Fraud Section

and EDNY in any ongoing investigation ofthe conduct of the Defendant and its officers,
directors, employees, agents, business partners, and consultants relating to violations of the
Foreign Corrupt Practices Act of 1977 ("FCPA"); and
1.

accordingly, after considering (a) through (h) above, the Defendant

received an aggregate discount of25 percent off of the bottom of the applicable U.S. Sentencing
Guidelines fine range.
THE DEFENDANT'S AGREEMENT
3.

Pmsuantto Fed. R. Crim. P. 1l(c)(1)(C), the Detendant agrees to knowingly

waive indictment and its right to challenge ven ue in the United States District Court for the
Eastern District of New York.• and to plead guilty to a one-count criminal Information charging
the Defendant with conspiracy to commit offenses against the United States in violation of Title
18, United States Code, Section 371 , that is, to violate the anti-bribery provisions of the FCPA,
as amended, Title 15, United States Code, Sections 78dd-3 (the "Information"). The Defendant
futther agrees to persist in that plea through sentencing.
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4.

The Defendant understands that, to be guilty of this offense, the following

essential elements of the offense must be satisfied:
a.

An Llhlawful agreement between two or more individuals to violate the

FCPA existed; specifically, as a person or entity, while in the territory of the United States, to
make use of the mails and means and instrumentalities of interstate comm erce corruptly in
furtherance of an offer, payment, promise to pay, and authorization of the payment of any
money, offer, gift, promise to give, and authorization of the giving of anything of value, to a
foreign official, and to a petson, while knowing that all or a portion of such money and thing of
value would be and had been offered, given, and promised to a foreign official, for purposes of;
(i) influencing acts and decisions of such foreign official in his or her official capacity; (ii)
inducing such fore ign official to do and omit to do acts in violation of the lawful duty of such
official; (iii) securing an improper advantage; and (iv) inducing such foreign official to use his
or her influence with a foreign government and agencies aod instrumentalities thereof to affect
and influence acts and decisions of such government and agencies and instrumentalities, in
order to assist the Defendant and its co-conspirators in obtaining and retaining business for and
with, and directing business to, any person;
b.

The Defendant knowingly and wHifully joined that conspiracy;

c.

One of the members of the conspiracy lmowingly committed or caused to

be committed,

in the Eastern District ofNew York or elsewhere in the United States, at least

one of the ovet1 acts charged in the Info rmation; and
d.

The overt acts were committed to furtl1er some objective of the

conspiracy.
5.

The Defendant understands and agrees that th is Agreement ls between the Fraud

Section, EDNY and the Defendant and does not bind any other division or section of the
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Department of Justice or any other federal, state, local, or foreign prosecuting, administrative, or
regulatory authority. Nevettheless, the Fraud Section and EDNY will bring this Agreement and
the nature and quality of the conduct, cooperation and remediation of the Defendant, its direct or
indit·ect affiliates, subsidiaries, and joint ventures, to the attention of other prosecuting authorities
or other agencies, as well as debarment authorities and Multilateral Development Banks
("MDBs"), if requested by the Defendant. By agreeing to pt•ovide this information to such
authorities, the Fraud Section and EDNY are not agreeing to advocate on behalf of the
Defendant, but rather are agreeing to provide facts to be evaluated independently by such
authorities.
6.

The Defendant agrees that this Agreement will be executed by an authorized

corporate representative. The Defendant further agrees that, consistent with the process provided
for in the Defendant' s by-laws for authorizing action by a representative, a power of attorney
duly enacted by the Defendant' s officers, in the form attached to this Agreement as Attachment
A ("Certificate of Corporate Resolutions"), authorizes the Defendant to enter into this
Agreement and take all necessary steps to effectuate this Agreement, and that the signatures on
this Agreement by the Defendant and its counsel are authorized by the Defendant's officers, on
behalf of the Defendant.
7.

The Defendant agrees that it has the fu ll legal right, power, and authority to enter

into and perfonn all of its obligations under this Agreement.
8.

The Defendant agrees to abide by all terms and obligations of this Agreement as

described herein, including, but not limited to, the following:
a.

to plead guilty as set forth in this Agreement;

b.

to abide by all sentencing stipulations contained in this Agreement;
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c.

to appear, through its duly appointed representatives, as ordered for all

court appearances, and obey any other ongoing court order in this matter, consistent with all
applicable U.S. and fore@llaws, procedures, and regulations;
d.

to commit no further crimes;

e.

to be truthful at all times with the Court;

f.

to pay the applicable fine and special assessment;

g.

to cooperate fully with the Fraud Section and EDNY as described in
Paragraph 11 ;

h.

to implement a compliance program as described in Paragraph 9 and
Attachment C; and

1.

to retain an independent compliance monitor pursuant to Paragraphs 30 to
32 and Attachment D.

9.

The Defendant represents that it has implemented and will continue to implement

a compliance and ethics program thtoughout its operations, including those of its affiliates,
agents, and joint ventures, and those of its contractors and subcontractors whose responsibilities
include interacting with foreign officials or other activities carrying a high risk of corruption,
designed to prevent and detect violations of the FCPA and other applicable anti-corruption laws .
In order to address any deficiencies in its internal accounting controls, policies, and procedures,
the Defendant represents that it has undetiaken, and will continue to undertake in the futw·e, in a
manner consistent with all of its obi igations under this Agreement, a review of its existing
internal accounting controls, policies, and procedmes regarding compliance with the FCPA and
other applicable anti-corruption Jaws. Where necessary and appropriate, the Defendant wiU
adopt new or modify existing internal controls, pol icies, and procedures in order to enstll'e that
the Defendant maintains: (a) an effective system of internal accounting controls designed to
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ensure the making and keeping of fair and accurate books, records, and accounts; and (b) a
rigorous anti-corruption compliance program that incorporates relevant internal accounting
controls, as well as policies and procedures designed to effectively detect and deter violations of
the FCPA and other applicable anti-corruption laws, The compliance program, including the
internal accounting controls system, wi 11 include, but not be limited to, the minimum eJements
set forth in Attachment C. The Fraud Section and EDNY, in their sole discretion, may consider
the Monitor's certification decision in assessing the Defendant's compliance program.
10.

Except as may otherwise be agreed by the parties in connection with a particular

transaction, the Defendant agrees that in the event that, during the Term of the Agreement, it
undertakes any change in corporate form, including if it sells, merges, or transfers business
operations that are material to the Defendant's consolidate·d operations, or to the operations of
any subsidiaries or affiliates involved in the conduct described in the Statement of Facts, as they
ex ist as of the date of this Agreement, whether such sale is structured as a sale, asset sale,
merger, transfer, or other change in corporate form, it shall include in any contract for sale,
merger, ttansfer, or other change in corporate form a provision binding the purchaser, or any
successor in interest thereto, to the obligations described in this Agreement. The purchaser or
successor in interest must also agree in writing that the Fraud Section and EDNY's abil ity to
declare a breach under this Agreement is applicable in full force to that entity. The Defendant
agrees that the failure to include these provisions in the transaction will make any such
transaction null and void. The Defendant shall provide notice to the Fraud Section and EDNY at
least 30 days prior to undertaking any such sale, merger, transfer, or other change in corporate
form. If the Fraud Section and EDNY notify the Defendant prior to such transaction (or series of
transactions) that it has determined that the transaction(s) has the effect of circumventing or
frustrating the enforcement purposes of this Agreement, as determined in the sole discretion of
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the Fraud Section and EDNY, the Defendant agrees that such transaction(s) will not be
consummated. In addition, if at any time during the Term of the Agreement the Fraud Section
and EDNY determine in their sole discretion that the Defendant has engaged in a transaction(s)
that has the effect of circumventing or frustrating the enforcement purposes of this Agreement, it
may deem it a breach of this Agreement pursuant to Paragraphs 24 to 27 of this Agreement.
Nothing herein shall restrict the Defendant from indemnifying (or otherwise holding harmless)
the purchaser or successor in interest for penalties or other costs arising from any conduct that
may have occurred prior to the date of the transaction, so long as such indemnification does not
have the effect of circumventing or frustrating the enforcement purposes of this Agreement, as
determined by the Fraud Section and EDNY.

11.

The Defendant shall cooperate fully with the Fraud Section and EDNY in any and

all matters relating to the conduct described in this Agreement and the Statement of Facts, and
any individual or entity referred to therein, as well as any and all matters relating to corrupt
payments, false books and records, the failure to implement adequate internal accounting
controls, investment adviser fraud, mail, wire, securities, or ba~1k fraud , false statements to a
bank, obstruction of justice, and money laundering, subject to applicable law and regulations,
until the later of the date upon which all investigations, prosecutions and proceedings, including
those involving Braskem S.A. (<'Braskem"), an entity that is controlled by the Defendant, arising
out of such conduct are concluded, or the end ofthe Term. At the request of the Fraud Section
and EDNY, the Defendant shall also cooperate fully with other domestic or foreign law
enforcement and regulatory authorities and agencies, as well as the MDBs, in any investigation
ofthe Defendant, its affiliates, including Braskem and its affiliates, or any of its present or
former officers, directots, employees, agents, and consultants, or any other party, in any and all
matters relating to corrupt payments, false books and records, the failure to implement adequate
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internal accounting controls, investment adviser fraud, mail, wire, securities, bank fraud, or false
statements to a bank, obstruction ofjustice, and money laundering. The Defendant agrees that its
cooperation pursuant to this Paragraph shall include, but not be limited to, the following, subject
to local law and regu lations, including relevant data privacy and national security laws and
regulations:
a.

The Defendant shall truthfully disclose all factual information not

protected by a valid claim of attorney-client privilege or work product doctrine with respect to its
activities, those of its subsidiary companies and affi liates, and those of its present and former
directors, officers, employees, agents, and consultants, including any evidence or allegations and
internal or external investigations, about which the Defendant has any knowledge or about which
the Fraud Section and EDNY may inquire. This obligation of truthful disclosure includes, but is
not limited to, the obligation ofthe Defendant to provide to the Fraud Section and E DNY, upon
request, any document, record or other tangible evidence about which the F'raud Section and
EDNY may inquire of the Defendant.
b.

Upon request of the Fraud Section and EDNY, the Defendant shall

designate knowledgeable employees, agents or attorneys to provide to the Fraud Section and
EDNY the information and materials described in Paragraph 11 (a) above on behalf of the
Defendant. lt is further understood that the Defendant must at all times provide complete,
truthful, and accurate information.
c.

The Defendant shall use its best efforts to malce available for interviews or

testimony, as requested by the Fraud Section and EDNY, present or former officers, directors,
employees, agents and consultants of the Defendant. This obligation includes, but is not limited
to, sworn testimony before a federal grand jury or in federal trials, as well as interviews with
domestic or foreign law enforcement and regulatory authorities. Cooperation under this
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Paragraph shal l include identification ofwitnesses who, to the knowledge of the Defendant, may
have material information regarding the matters under investigation.
d.

With respect to any infmmation, testimony, documents, records or other

tangible evidence provided to the Fraud Section and EDNY pursuant to this Agreement, the
Defendant consents to any and all disclosures, subject to applicable law and regulations, to other
governmental authotities, including United States authorities and those of a foreign government,
as well as the MOBs, of such materials as the Fraud Section and EDNY, in their sole ctiscretion,
shall deem appropriate.
12.

In addition to the obligations in Paragraph Ll , during the Term, should the

Defendant learn of any evidence or allegation of conduct that would be a possible violation of
the FCPA anti-bribery or accounting provisions had the conduct occurred within the jurisdiction
of the United States, the Defendant shall promptly report such evidence or allegation to the Fraud
Section and EDNY. Thirty days prior to the end of the Term, the Defendant, by the Chief
Executive Officer ofthe Defendant and the Chief Financial Officer of the Defendant, will certify
to the Fraud Section and EDNY that the Defendant has met its disclosure obligations pursuant to
this Paragraph. Each certification will be deemed a material statement and representation by the
Defendant to the executive branch of the United States for purposes of 18 U .S.C. § I 001, and it
will be deemed to have been made in the judicial district in which this Agreement is tiled.
13.

The Defendant agrees that any fine imposed by the Court wi ll be clue and payable

as specified in PaTagraph 21 below, and that any restitution imposed by the Court will be due and
payable in accordance with the Court's order. The Defendant fu1ther agrees to pay to the Cle1k
of the CoLUt for the United States District Court for the Eastern District of New York the
mandatory special assessment of$400 (pursuant to 18 U.S.C. § 3103(a)(2)(B)) within ten (I 0)
business days from the date of sentencing.
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THE UNITED STATES' AGREEMENT
14.

In exchange for the guilty plea of the Defendant and the complete fulfillment of

all of its obligations under this Agreement, the Fraud Section and EDNY agree that they will not
file additional criminal charges against the Defendant or any of its direct or ind irect subsidiaries
or joint ventl.lres relating to any of the conduct described in the Information or the Statement of
Facts, except fOJ the charges against Braskem S.A. specified in the Information and Plea
Agreement between the Fraud Section and EDNY and Braskem S.A. filed on December 21,
2016 ("Braskem Plea Agreement"). The Fraud Section and EDNY, however, may use any
infonnation telated to the conduct described in the Statement of Facts against the Defendant: (a)
in a prosecution for petjury or obstruction ofjustice; (b) in a prosecution for making a false
statement; (c) in a prosecution or other proceeding relating to any crime of violence; or (d) in a
prosecution or other proceeding relating to a violation of any provision of Title 26 of the United
States Code. This Agreement does not provide any protection against prosecution for any futw·e
conduct by the Defendant or by any of its affiliates, subsidiaries, officers, directors, employees,
agents or consultants>whether or not disclosed by the Defendant pursuant to the terms of this
Agreement. In addition, this Agreement does not provide any protection against prosecution of
any individuals, regardless of their affiliation with the Defendant. The Defendant agrees that
nothing in thjs Agreement is intended to release the Defendant from any and all of the
Defendant's tax liabilities and reporting obligations for any and aJI income not pl'Operly reported
and/or legally or illegally obtained or derived.
FACTUAL BASIS
15.

The Defendant is pleading guilty because it is guilty of the charges contained in

the lntbrrnation. The Defendant admits, agrees, and stipulates that the factual allegations set
fotth in the Information and the Statement of Facts are true and correct, that it is responsible for
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the acts of its affiliates, subsidiaries, officers, directors, employees, and agents described in the
Information and the Statement of Facts, and that the Information and the Statement of Facts
accurately reflect the Defendant's crim inal conduct. The Defendant stipulates to the
admissibility of the Statement of Facts in any proceeding by the F raud Section and EDNY,
including any trial, gui lty plea, or sentencing proceeding, and will not contradict anything in the
attached Statement of Facts at any such proceeding.
THE DEFENDANT'S WAJVER OF RIGHTS, INCLUDING THE RIGHT TO APPEAL

16.

Federal Rule of Criminal Procedure ll(f) and Federal Rule ofEvidence 410 limit

the admissibility of statements made in the course of plea proceedings or p lea discussions in both
civil and criminal proceedings, if the guilty plea is later w ithdrawn. The Defendant expressly
warrants that it has discussed these rules with its counsel and understands them. Solely to the
extent set forth below, the Defendant voluntarily waives and gives up the rights enumerated in
Federal Rule of Criminal Procedure I I(f) and Federal Rule of Ev idence 410. Specifically, the
Defendant understands and agrees tbat any statements that it makes in the course of its guilty
plea or in connection with the Agreement are admissible against it for any purpose in any U.S.
federal criminal proceeding if, even though the Fraud Section and EDNY have fulfilled all of
their obligation s under this Agreement and the Collli has imposed the agreed-upon sentence, the
Defendant nevertheless withdraws its gui lty plea.
17.

The Defendant is satisfied that the Defendant's attorneys have rendered effective

assistance. The Defendant understands that by entering into this Agreement, the Defendant
surrenders cettain rights as provided in this Agreement. The Defendant understands tl1at the
rights of criminal defendants include the following:
a.

the l'ight to plead not guilty and to persist in that plea;

b.

the right to a jury trial;
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c.

the right to be represented by counsel- and if necessary have the comt

appoint counsel -at trial and at every other stage of the proceedings;
d.

the right at trial to confront and cross-examine adve1·se witnesses, to be

protected from compelled self-incTimination, to testify and present evidence, and to compel the
attendance ofwitnesses; and
e.

pursuant to Title 18, United States Code, Section 3742, the right to appeal

the sentence imposed.
Nonetheless, the Defendant knowingly waives the right to appeal or collaterally attack
the conviction and any sentence w ithin the statutory maximum described below (Oi' the manner
in which that sentence was determined) on the grounds set forth in Title 18, United States Code,
Section 3742, or on any ground whatsoever except those specifically excluded in this Paragraph,
in exchange for the concessions made by the Fraud Section and EDNY in this plea agTeement.
This Agreement does not affect the rights or obligations of the Fraud Section and EDNY as set
forth in Title 18, United States Code, Section 3742(b). The Defendant also knowingly wajves
the right to bring any collateral challenge challenging either the conviction, or the sentence
imposed in this case. The Defendant hereby waives all rights, whether assetted directly or by a
representative, to request or receive from any depat1ment or agency of the United States any
records pertaining to the investigation or prosecution of this case, including without limitation
any records that may be sought under the Freedom of Information Act, Title 5, United States
Code, Section 552, or the Privacy Act, Title 5, United States Code, Section 552a, The Defendant
waives all defenses based on the statute oflimjtations and venue with respect to any ptosecution
related to the conduct described in the information and the Statement of Facts including any
prosecution that is not time-baned on the date that this Agreement is signed in the event that: (a)
the conviction is later vacated for any reason; (b) the Defendant violates this Agreement; or (c)
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tbe plea is later withdrawn, provided such prosecution is brought within one year of any such
vacation of conviction, violation of the Agreement, or withdrawal of plea plus the remaining
time period of the statute of limitations as of the date that this Agreement is signed. The Fraud
Section and EDNY are free to take any position on appeal or any other post-judgment matter.
The pruties agree that any challenge to the Defendant's sentence that is not foreclosed by this
Paragraph will be limited to that portion of the sentencing calculation that is inconsistent with (or
not addressed by) this waiver. Nothing in the foregoing waiver of appellate and collateral review
rights shall preclude the Defendant from raising a claim of ineffective assistance of counsel in an
appropriate forum.

PENALTY
18.

The statutory maximum sentence that the Court can impose for a violation of Title

18, United States Code, Section 371, is: a fine of $500,000 or twice the gross pecuniary gain or
gross pecuniary loss resulting from the offense, whichever is greatest, Title 15, United States
Code, Section 78ff(a) and Title 18, United States Code, Section 3571 (c), (d); five years'
probation, Title 18, United States Code, Section 3561 (c)(l); anq a mandatory special assessment
of $400 per count, Title 18, United States Code, Section 3013(a)(2)(B). In this case, the patties
agree that the gross pecuniary gain resu lting from the offense is $3.336 billion. Therefore,
pursuant to 18 U.S.C. § 3571(d), the maximum fme tbat may be imposed is twice the gross gain,
or $6.672 billion per offense.
SENTENCING RECOMMENDATION
19.

The parties agree that pursuant to United States v. Booker, 543 U.S. 220 (2005),

the Court must determine an advisory sentencing guideline range pmsuant to the United States
Sentencing Guidelines. The Court will then determine a reasonable sentence within the statutory
range after considering the advisory sentencing guideline range and the factors listed in Title 18,
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United States Code, Section 3553(a). The patties' agreement herein to any guideline sentencing
factors constitutes proof of those tactors sufficient to satisfy the applicable burden of proof. The
Defendant also tmderstands that if the Comi accepts this Agreement, the Cotut is bound by the
sentencing provisions in Paragraph 18.
20.

The Fraud Section, EDNY and the Defendant agree that a faithful application of

the United States Sentencing Guidelines (U.S.S.G.) to detetmine the applicable fine range y ields
the following analysis:
a.

The 2016 USSG are applicable to this mat.ter.

b.

Offense Level-Bribery Conduct a -Iighest Offense Level). Based upon
USSG § 2Cl.l, the total offense level is 48, calculated as follows:
(a)(2)

Base Offense Level
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(b)( l )

Multiple Bribes

+2

(b)(2)

Value of Benefit more than $550,000,000

+ 30

(b)(3)

High Level Official Involved

+4

Total Offense Level

48

c.

Base Fine. Based upon USSG § 8C2.4(a)(2), the base fine is $3.336
billion.

d.

Culpabi lity Score. Based upon USSG § 8C2.5 and 8C4.J, the culpability
score is 9, calculated as follows:
(a)

Base Culpability Score

5

(b)(l)(A)(i) 5,000 or More Employees and
Pat1icipation by High-Level Personnel

+5

(e)

Obstruction of Justice

+3

(g)(2)

Self-Disclosme and Cooperation

-2

8C4.l

Substantial Assistance Against Others

-2

TOTAL

9
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Calculation of Fine Range:

21.

Base Fine

$3.336 billion

Multipliers

1.8 (min)/ 3.6 (max)

Fine Range

$6.0048 billion to $I 2.0096
billion

Pursuant to Rule 11 (c)(l)(C) of the Federal Rules of Criminal Procedure, the

Fraud Section, EDNY and the Defendant agree that the followi11g represents the appropriate
disposition ofthe case:
a.

Disposition. Pursuant to Fed. R. Crim. P. II (c)(l )(C), the Fraud Section,

EDNY and the Defendant agree that the appropriate disposition of this case is as set fmth above,
and agree to recommend jointly that the Court, at a hearing to be scheduled at an agreed upon
time, impose a sentence requiring the Defendant to pay a criminal fine, as noted below.
Specifically, the patties agree, based on the application of the United States Sentencing
Guidelines, that the appropriate total criminal penalty is $4,503,600,000. This reflects a 25
percent discount off ofthe bottom of the applicable Sentencing Guidelines fi ne range for the
Defendant's full cooperation and remediation.
b.

The Defendant has made t•epresentations to the Fraud Section, EDNY and

the Brazilian authorities that the Defendant has an inabi lity to pay a criminal fine in excess of
$2,600,000,000, including anticipated adjustments for exchange rates between the United States
Dollar and the Brazilian Real and interest payments. Based on those representations, the
Defendant has agreed to a criminal penalty of $2,600,000,000 payable to the United States,
Brazil, and Switzerland on the time schedule allotted by their respective agreements.
c.

The Fraud Section, BONY and the Brazilian authorities will conduct an

independent analysis to vedfy the accuracy of the Defendant's representations ("the Analysis"),
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with such verification to be completed no later than March 31, 2017. Upon completion, if any
additional amount is determined by the Fraud Section, EDNY and the Brazilian authorities to be
available 1 consistent with the Defendant' s ability to pay, such additional amount will be added to
the total criminal penalty of $2,600,000,000 ("Total Criminal Penalty,). The Analysis will also
verify the amounts the Defendant is able to pay as of June 30, 2017 and within five years of the
date of the Agreement.
d.

On June 30, 2017, the Defendant agrees to pay into an esctow account for

the benefit of the United States Treasury an amount equal to 10 percent of the principal of the
Total Criminal Penalty plus 10 percent of any interest that accrues on that amount between the
date of the Agreement and the date of the payment, subject to the Analysis. On or before
December 3l, 2021 , the Defendant will pay the Brazilian authorities at least an amow1t equal to
10 percent of the principal of the Total Criminal Penalty plus 10 percent of any interest that
accrues from the date of the Agreement until December 31, 2021 , subject to the Analysis. Both
the principal and the interest amounts set forth in the Agreement will be determined by
application of the Brazilian SELIC rate. The Defendant's payment obligations to the United
States will be complete on June 30, 2017, so long as the Defendant pays the remaining amount of
the Total Criminal Penalty to Brazil and Switzerland. The Total Criminal Penalty will be offset
by the amount the Defendant pays to Brazil and Switzerland over the full term of their respective
agreements. The Defendant shall not seek or accept directly or indirectly reimbursement or
indemnification from any source with regard to the penalty or disgorgement amounts that the
Defendant pays pursuant to the Agreement or any other agreement entered into wjth an
enfotcement authority or regulator concet·ning the facts set forth in the Statement of Pacts. The
Defendant futther acknowledges that no tax deduction may be sought in connection with the
payment of any part ofthe Total Criminal Penalty.
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e.

Mandatory Special Assessment. The Defendant shall pay to the Clerk of

the Cow't for the United States District Court for the Eastern District of New York within 10
days of the time of sentencing the mandatory special assessment of $400.
22.

This Agreement is presented to the Court pursuant to fed. R. Crim. P.

11 (c)(1)(C). The Defendant understands that, ifthe CoUit rejects this Agreement, the Court
must: (a) inform the parties that the Court t•ejects the Agreement; (b) advise the Defendant's
counsel that the Court is not required to follow the Agreement and afford the Defendanttl1e
opportunity to withdraw its plea; and (c) advise the Defendant that if the plea is not withdrawn,
the Court may dispose of the case less favorably toward the Defendant than the Agreement
contemplated: The Defendant flHther understands that if the Court refuses to accept any
provision of this Agreement, neither party shall be bound by the provisions of the Agreement.
23.

The Defendant, the Fmud Section and EDNY waive the preparation of a Pre-

Sentence 1nvestigation Report The Defendant understands that the decision whether to proceed
with the sentencing proceeding without a Pre-Sentence Investigation Rep01t is exclusively that of
the Court. In the event the Court directs the preparation of a Pre-Sentence Investigation Report,
the Fraud Section and EDNY will fully inform the preparer of the Pre-Sentence Investigation
Report and the Coui"t of the facts and Jaw related to the Defendant's case. At the time of the plea
bearing, the patties will suggest mutually agreeable and convenient dates for the sentencing.
BREACH OF AGREEMENT
24.

Tf the Defendant (a) commits any felony under U.S. federal law; (b) provides in

connection with this Agreement deliberately false, incomplete, or misleading information; (c)
fails to cooperate as set forth in Paragraphs 11 and 12 of this Agreement; (d) fai ls to implement a
cotnpliance program as set forth in Paragraph 9 of thi s Agreement and Attachment C; (e)
commits any acts that, had they occurred within the jurisdictional reach of the FCPA, would be a
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violation of the FCPA; or (f) otherwise fails specifically to perform or to fulfill completely each
ofthe Defendant' s obligations under the Agreement, regardless ofwhether the Fraud Section and
EDNY bec-ome aware of such a breach after the Term, the Defendant s ball thereafter be subject
to prosecution for any federal criminal violation of which the Fraud Section and EDNY have
knowledge, including, but not limited to, the charges in the Information described in Parag1·aph
3, which may be pursued by the Fraud Section, EDNY or any other United States Attorney's
Office that has venue over the

cond~lct.

Determination of whether the Defendant has breached

the Agreement and whether to pursue prosecution of the Defendant shall be in the Fraud Section
and EDNY's sole discretion. Any such prosecution may be premised on information provided
by the Defendant or its personnel. Any such prosecution relating to the conduct described in the
Information and the attached Statement of Facts or relating to conduct known to the Fraud
Section and EDNY prior to the date on which this Agreement was signed that is not time-barred
by the applicable statute of limitations on the date of the signing of this Agreeme!Jt may be
commenced against the Defendant, notwithstanding the expiration of the statute of limitations,
between the signing ofth is Agreement and the expiration of the Term of the Agreement plus one
year. Thus, by signing this Agreement, the Defendant agrees that the statute of limitations with
respect to any such prosecution that is not time-barred on the date of the signing of this
Agreement shall be tolled for the Term of the Agreement plus one year. The Defendant gives up
all defenses based on the statute of limitations, any claim of pre-indictment delay, or any speedy
trial claim with respect to any such prosecution or action, except to the extent that such defenses
existed as ofthe date of the signing ofthis Agreement. In addition, the Defendant agrees that the
statute of limitations as to any violation of federal law that occurs during the term of the
cooperation obligations provided for in Paragraph 11 of the Agreement wiiJ be tolled from the
date upon which the violation occurs until the earlier of the date upon which the Fraud Section
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and EDNY are made aware of the violation or the duration of the Term plus five years, and that
this period shall be excluded from any calculation of time forpurposes of the application of the
statute of limitations.
25.

In the event the Fraud Section and EDNY determine that the Defendant has

breached this Agreement, the Fraud Section and EDNY agree to provide the Defendant with
written notice of such breach prior to instituting any prosecution resulting fro m such breach.
Within 30 days of receipt of such notice, the Defendant shall have the opportunity to respond to
the Fraud Section and EDNY in writing to explain the nature and circumstances of such breach,
as well as the actions the Defendant has taken to address and remediate the situation, which
explanation the Fraud Section and EDNY shall consider in determining whether to pursue
prosecution of the Defendant.
26.

ln the event that the Fraud Section and EDNY determine that the Defendant has

breached this Agreement: (a) all statements made by or on behalf of the Defendant to the Fraud
Section and EDNY or to the Court, including the Information and the Statement of Facts, and
any testimony given by the Defendant before a grand jury, a court, or any tribunal, or at any
legislative hearings, whether prior or subsequent to thi's Agreement, and any leads derived from
such statements or testimony, shall be admissible in evidence in any and all criminal proceedings
brought by the Fraud Section and EDNY against the Defendant; and (b) the D efendant shall not
asse1t any claim under the United States Constitution, Rule 11 (f) of the Federal Rules of
Criminal Procedure, Rule 410 of the Federal Rules of Evidence, or any other federal rule that any
such statements or testimony made by or on behalf of the Defendant prior or subsequent to this
Agreement, or any leads dei'ived therefrom, should be suppressed or are otherwise inadmissible.
The decision whether conduct or statements of any cunent director, officer or employee, or any
person acting on behalf of, or at the direction of, the Defendant, will be imputed to the Defendant
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fo r the purpose of determining whether the Defendant has violated any provision of this
Agreement shall be in the sole discretion of the Fraud Section and EDNY.
27.

The Defendant acknowledges that the Fraud Section and EDNY have made no

representations, assurances, or promises concerning w hat sentence may be imposed by the Comt
if the Defendant breaches this Agreement and this matter proceeds to judgment. The Defendant
further acknowledges that any such sentence is solely within the discretion of the Coutt and that
nothing in this Agreement binds or restricts the Court in the exercise of such discretion.
PUBLIC STATEMENTS BY THE DEFENDANT
28.

The D efendant expressly agrees that it shall not, through present or futu re

attorneys, officers, directors, employees, agents or any other person authorized to speak for the
Defendant make any public statement, in litigation or otherwise, contradicting the acceptance of
responsibility by the Defendant set forth above or the facts described in the Informat ion and the
Statement of Facts. Any such contradictmy statement shall, subject to cure rights of the
Defendant described below, constitute a breach of t his Agreement, .and the Defendant thereafter
shall be subject t o prosecution as set forth ih Pai·agraphs 24 to 27 of this Agreement. The
decision whether any public statement by any such person contradicting a fact contained in the
Information or the Statement of Facts will be imputed to the Defendant for the purpose of
determining whether it has breached this Agreement shall be at the sole discretion of the Fraud
Section and EDNY. If the Fraud Section and EDNY determin.e that a public statement by any
such person contradicts in whole or in part a statement contained in the Information or the
Statement of Facts, the Fraud Section and BONY shall so notify the Defendant, and the
Defendant may avoid a breach of this Agreement by publicly repudjati.ngsuch statement(s)
within five business days after notification. The Defendant shall be permitted to raise defenses
and to assert affirmative claims in other proceedings relating to the matter:s set forth in the
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Information and th e Statement of Facts provided that such defenses and claims do not contradict,
in w hole or in part, a statement contained in the information or the Statement of Facts. This
Paragraph does not apply to any statement made by any present or former officer, director,
employee, or agent of the Defendant in the course of all)' criminaJ, regulatory, or civil case
initiated against such individual, unless such individual is speaking on behalf of the Defendant.
29.

The Defendant agrees that if it or any of its direct or indirect subsidiaries or

affi liates over which the Defendant exercises control issues a press release or holds any press
conference in connection with this Agreement, the Defendant shall first consult the Fraud
Section and EDNY to determine (a) whether the text of the release or proposed statements at the
press conference are true and accurate with respect to mattet·s between the Fraud Section, EDNY
I

and the Defendant; and (b) whether the Fraud Section and EDNY have any objection to the
release or statement.
INDEPENDENT COMPLIANCE MONITOR

30.

Promptly after the Fraud Section and EDNY's selection pursuant to Paragraph 31

below, the Defendant agrees to retain the Monitor for the tenn specified in Paragraph 32. The
Monitor' s duties and authority, and the obligations of the Defendant with respect to the Monitor
and the Fraud Section and EDNY, are set forth in Attachment D, which is incorporated by
reference into this Agreement. No later than the date of execution of this Agreement, the
Defendant will propose to the Fraud Section and EDNY a poo l of three qualitied candidates to
serve as the Monitor. The parties will encleavot to complete the monitor selection process
witbin 60 days of the execution of this agreement. The Monitor candidates or their team
members shall

have~

a.

at a minimum, the fo llowing qualifications:
demonstrated expertise with respect to the FCPA and other applicable

anti-corruption laws, including experience cotu1seling on FCPA issues;
23

b.

experience designing and/or reviewing corporate compliance policies,

procedures and internal controls, including FCPA and anti-corruption policies, procedures and
internal controls;
c.

the ability to access and deploy resources as necessary to d iscl1atge the

Monitor' s duties as described in the Agreement; and
d.

sufficient independence from the D efendant to ensure effective and

impartial performance of the Monitor's duties as described in the Agreement.

31.

The Fraud Section and EDNY l'etain the right, in their sole discretion, to choose

the Monitor from among the candidates proposed by the Defendant, though the Defendant may
express its preference(s) among the candidates. ffthe Fraud Section and EDNY determine, in
their sole discretion, that any of the candidates are not, in fact, qualified to serve as the Monitor,
or if the Fraud Section and EDNY, in their sole discretion, are not satisfied with the candidates
proposed, the Fraud Section and EDNY reserve the right to request that the Defendant nominate
additional candidates. In the event the Fraud Section and EDNY reject all proposed Monitors,
the Defendant shall propose an additional three candidates within 20 business days after
receiving notice of the rejection. This process shall continue until a Monitor acceptable to both
parties is chosen. The Fraud Section, EDNY and the Defendant will use their best eff01is to
complete the selection process within 60 calendar days of the execution of this Agreement. If,
during the term of the monitotship, the Monitor becomes onable to perform his other obligations
as set out herein and in Attachment D, or if the Fraud Section and EDNY in their sole discretion
determine that the Monitor cannot fulfill such obligations to the satisfaction of the Office, the
Office shall notifY the Defendant of the release of the Monitor, and the Defendant shall within 30
calendar days of such notice recommend a pool of three qualified Monitor candidates from
which the Fraud Section and EDNY will choose a replacement.
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32.

The Monitor' s term shall be thtee years from the date on which the Monitor is

retained by the Defendant, subject to extension or early tetmination as described in Paragraph I.
The Monitor' s powers, duties, and responsjbilities, as well as additional circumstances that may
support an extension of the Monitor's term, are set forth in Attachment D. The Defendant agrees
that it will not employ or be affi liated with the Monitor or the MonHm's firm for a period of not
less than two years from the date on which the Monitor's term expires. Nor will the Defendant
discuss with the Monitor or the Monitor's finn the possibility offm1her employment or
affiliation during the Monitor's term.
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CONWLETEAGREEMENT
33.

This document, including its attachments, states the full extent of the Agreement

between the parties. There are no other promises or agreements, express or implied. Any
modification of this Agreement shall be valid only if set forth in writing in a supplemental or
revised plea agreement signed by all parties.
AGREED:
FOR ODEBRECHT S.A.:

/--·

~2
Adriano Chaves Jucl i :

c:=J

William Burck, Esq.
Richard Smith, Esq.
Eric Lyttle, Esq.
Quinn Emanuel Urquhart & Sui Iivan, LLP
Counsel to Odebrecht S.A.

Attorney in Fact
Odebrecht SA.

Date: _

_

J_~r-J-~-J~
'--~-C,.---~

FOR THE U.S. DE PARTMENT OF JUSTICE:
ROBERT CAPERS
United States Attorney
Eastern District of New York

ANDREW WEISSMANN
Chief, Fraud Section
Criminal Division
U.S. Department of Justice

AMxandra Smith
Julia Nestor
Assistant U.S. Attorneys

Christopher Cestaro
David Last
David Fuhr
Lorinda Laryea
Kevin Gingras
Trial A ttomeys
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COMPANY OFFICER'S CERTlFLCATE
I have read the plea agreement between Odebt·echt S.A. (the " Defendant") and the
United States of America, by and through the Department of Justice, Criminal Division, Fraud
Section, and the United States Attorney' s Office for the Eastern District of New York (the
"Agreement") and carefully reviewed every part of it with outside counsel for the Defendant. I
understand the terms of the Agreement and voluntarily agree, on bebalf of the Defendant, to each
of its terms. Before signing the Agreement, I consulted outside counsel for the Defendant.
Counsel fully advised me of the rights ofthe Defendant, of possible defenses, of the Sentencing
Guidelines' provisions, and of the consequences of entering into this Agreement.
l have carefully reviewed the terms of the Agreement with those officers and members
of the Defendant's Board of Directors w ith authorization to approve the Agreement. I have
advised and caused outs ide counsel for the Defendant to advise those officers and membets of
the Defendant's Board of Directors with authorization to approve the Agreement fully of the
rights ofthe Defendant, of possible defenses, of the Sentencing Guidelines' provisions, and of
the consequences of entering into the Agreement.
No promises or inducements have been made other than those contained in the
Agreement. Furthermore, no one has threatened or forced me, or to my knowledge any person
authorizing the Agreement on behalf oftbe Defendant, in any way to enter into the Agreement.
am also satisfied with outsjde counsel' s representation in this matter. I cettify that 1 am the

Attorney in Fact for the Defendant and that I have been duly authorized by the Defendant to
execute the Agreement on behalf of the Defendant.

Date: fi?.../V
'
I

/t (
ODEBRECHT S.A.

By:

C:

;::::;>\

~

Adriano Chaves J uca ROiilTI
Attorney in Fact

CERTIFICATE OF COUNSEL
l am counsel for Odebrecht S.A. (the "Defendant") in the matter covered by the plea
agreement between the Defendant and the United States of America, by and through the
Depatiment of Justice, Criminal Division, Fraud Section, and the United States Attorney's Office
for the Eastern District of New York (the "Agreement"). In connection with such representation,

Thave examined relevant documents and have discussed the terms of the Agreement with
those officers and members of the Defendant's Board ofDirectors with authorization to approve
the Agreement. Based on our review of the foregoing materials and discussions, I am of the
opinion that the representative of the Defendant has been duly authorized to enter into the
Agreement on behalf ofthe Defendant and that the Agreement has been duly and validly
authorized, executed, and delivered on behalf of the Defendant and is a valid and binding
obligation of the Defendant. Further, Thave carefully reviewed the terms of the Agreement with
those officers and members of the Defendant's Board of Directors with authorization to a pprove
the Agreement. I have fully advised them oftbe rights ofthe Defendant, of possible defenses, of
the Sentencing Guidelines' provisions and of the consequences of entering into the Agreement.
To my knowledge, the decision of the Defendant to enter into the Agreement, based on the
authorization of the Board of Directors, is an informed and voluntary one.

Date:

I 'l / ~ ' I / ; b
~

By:

William~

Richard Smith, Esq.
Eric Lyttle, Esq.
Quiru1 Emanuel Urquhart & Sullivan, LLP
Counsel to Odebrecht S.A.

ATTACHMENT A
CERTIFICATE OF CORPORATE RESOLUTIONS
A copy of the executed Ce1ti ficate of Corporate Resolutions is annexed hereto as
''Exhibit 1."

EXHIBIT 1

POWER OF ATTORNEY

By this private Power of Attorney, ODEBRECHT S.A., a company incorporated under
the laws of Brazil, with its registered office at Av. Luis Viana, n. 2841, Paralela, Ed.
Odebrecht, Salvador - BA, enrolled with the taxpayer registry (CNPJ/MF) under
("008 '), represented hereby by its undersigned Officers, appoints

and constitutes, as its lawful Attorney-in-fact, ADRIANO CHAVES JUCA ROLIM,
Brazilian citizen, with Identity Card OAB/SP n. registry (CPF) under n.

enrolled with the tax payer

to execute and deliver, on behalf of ODS, a

Certificate of Corporate Resolutions and related Officer's Certificate and any and all
documents related to the plea agreement between ODS and the United States of
America, by and through the Department of Justice, Criminal Division, Fraud Section,
and the United States Attorney's Office for the Eastern District of New York. The
Attorney-in-Fact is allowed to perform any and all acts required for the true and full

from the date hereof and cannot be substituted.
Sao Paulo, December 15, 2016.

ODEBREC

ATTACHMENT B
STATEMENT OF FACTS
The following Statement of Facts is incorporated by reference as part of the Plea
Agreement (the "Agreement") between the United States Department of Justice, Criminal
Division, Fraud Section (the "Fraud Section"), the United States Attorney's Office for the
Eastern District ofNew York (the "EDNY") and the defendant Odebrecht S.A. Odebrecht S.A.
hereby agrees and stipulates that the following information is true and accurate. Odebrecht S.A.
adm its~

accepts, and acknowledges that it is responsible for the acts of its officers, directors,

employees, and agents as set fmth below. The Fraud Section and EDNY' s evidence establishes
the following facts during the relevant time frame and proves beyond a reasonable doubt the
charges set forth in the Critninal Information filed in the United States District Court for the
Eastern District of New York pursuant to the Agreement:
RELEVANT ENTITillS AND JNDJVIDUALS
I.

Odebrecht S.A. was a Brazilian holding company that, through various operating

entities (coUectively "Odebrecht" or the "Company"), conducted business in mttltiple industries,
inclading engineering, construction, infrastructure, energy, chemicals, utilities and real estate.
Odebrechthad its headqua1ters in Salvador, state of Bahia, Brazil, and operated in 27 other
countries, including the United States.
2.

Construtora Norbetto Odebrecht (" CNO") was a Brazilian-based subsidiary of

Odebrecht S.A. CNO was responsible for catTying out projects in Brazil related to transport and
logistics, energy, sanitation, urban development and public and corporate construction. CNO
housed a unit called the Divjsion of Structured Operations, which, as described below, was
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created to allow Odebrecht to make unrecorded payments, many of which took the form of
bribes to government officials jn Brazil and abroad.
3.

Braskem S.A. ("Braskem"), a sociedade anontma (corporation) organized under

the laws of Brazil and headquru1ered in Sao Paulo, Brazil, was one of the largest petrochemical
companies in the Americas, producing a portfolio of petrochemical and thermoplastic products.
Odebrecht S.A. owned 50.11% of the voting shares and 38.1% of the total share capital of
Braskem and effectively controlled the company. Petr61eo Brasileiro S.A. - Petrobras
("Petrobras"), Brazil's national oil company, owned 36.1% ofthe. shares ofBraskem. American
depositary shares of Braskem traded on the New York Stock Exchange, and Braskem was
required to file annual reports with the United States Securities ru1d Exchange Commission (the
"SEC") under Section IS(d) of the Exchange Act, Title 15, United States Code, Section 78o(d).
Braskem was an " issuer'' as that teem is used in the Foreign Corrupt Practices Act (the "FCPA"),
Title 15, United States Code, Sections 78dd-l(a) and 78m(b).
4.

Smith & Nash Engineering Company ("S&N"), an unaffiliated shell compru1y

based iri the British Virgin Islands, was established and managed at the Division of StructW'ed
Operations' direction. S&N was used by Odebrecht to further the bribery scheme, and to
conceal and disguise improper payments made to, and for the benefit of, foreign officials and
foreign political patties in various countries. S&N opened at least one offshore bank account
(the "S&N Account") on behalf of Odebrecht. Odebrecht transferred money from various bank
accounts, including several New York-based bank accounts (the "New York-based Accounts"),
to the S&N Account. The funds in the S&N Account wet'e then used, in part, to make direct and
indirect bribe payments to foreign officials. A United States citizen and resident ofNew York
and Florida was the authorized signatory on the S&N Account.
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5.

Arcadex Corporation ("Arcadex") was an tmaffiliated shell company incorporated

in Belize. Arcadex was established and managed at the Division of Structured Operations'
direction and used by Odebrecht to fmther the bribery scheme, and to conceal and disguise
improper payments made to, and for the benefit of, foreign officials and foreign political pa1-ties
in various countries. Arcadex opened at least one offshore bank account (the "Arcadex
Account") on behalf of Odebrecht. Odebrecht transferred money from various bank accounts,
including the New Yorlc-based Accounts, to the Arcadex Account. The funds in the Arcadex
Account were then used, in part, to make direct and indirect bribe payments to foreign officials.
6.

Golac Projects and Construction Corporation ("Golac'') was an unaffiliated shell

company incorporated ill the British Virgin Islands. Golac was established and managed at tbe
Division of Structured Operations' direction and used by Odebrecht to fwther the bribery
scheme, and to conceal and disguise corrupt payments made to, and for the benefit of, foreign
officials and foreign political parties in various countries. Golac opened at least one offshore
bank account (the "Go lac Account") on behalf of Odebrecht. Odebrecht transferred money fl·om
various bank accoLmts, mcluding the New York-based Accounts, to the Golac Account. The
funds in the Go lac Account were then used, in part, to make direct and indirect bribe payments to
foreign officials.
7.

"Odebrecht Employee 1," a citizen of Brazil whose identity is known to the

United States and the Company, wa$ an officer and senior executive of Odebrecht S.A. in or
about and between January 2009 and De~ember 2015 and an officer and senior exect1tive of
CNO in or about and between January 2002 and January 2010. Odebrecht Employee I was also
a director ofBraskem in or about and between 2009 and December 20 15.
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8.

"Odebrecht Employee 2,', a citizen ofBrazil whose identity is known to the

United States and the Company, was a senior executive in the Division of Structured Operations.
in or about and between 2006 and 201 5, and reported directly to Odebrecht Employee 1.
Odebrecht Emj:>loyee 2 operated the Division of Structured Operations to account for and
disburse payments that were not included in Odebrecht's publicly-declared financials, includi ng
corrupt payments made to, or for the benefit of, foreign officials and foreign political patties in
order to obtain and retain business for Odebrecht.
9.

''Odebrecht Employee 3," a citizen ofBrazil whose identity is known to the

Un ited States and the Company, was an executive of the Division of Structured Operations from
approximately 2006 to 2015. Odebrecht Employee 3 reported to Odebrecht Employee 2 and was
responsible fot· overseeing cotTupt payments made in Brazil and abroad. In or about 20 14 and
2015, w hile located in Miami, Florida, Odebrecht Employee 3 engaged in cr iminal conduct in
ftutherance of the scheme, including meetings with other co-conspirators to plan actions to be
taken in connection with the Division of Structured Operations and the movement of crim inal
proceeds.
10.

"Odebrecbt Employee 4," a citizen of Brazil whose identity is known to the

United States and the Company, was the Division of Structured Operations executive in charge
of financial operations for complex and large payments made by the Division ofStTuctured
Operations outside of Brazil from approximately 2006 to 2015 . Odebrecht Employee 4 also
helped Odebrecht Employee 3 oversee the corhlpt payments made by the Division of Structured
Operations in Brazil. ln or about 2014 and 20 15, while located in Miami, Florida, Odebrecht
Employee 4 engaged in conduct in fm1herance of the scheme. including meetings with other co-
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conspirators to plan actions to be taken in connection with the Division of Structured Operations
and the movement of criminal proceeds.
J 1.

"Odebrecht Employee 5,'' a citizen of Brazil whose identity is known to the

United States and the Company, was a high-level executive of CNO from approximately 1997 to
2007. Thereafter, from approximately 2008 to 2010, Odebrecht Employee 5 held an office1·
position at CNO in the industrial works area, and in or about 201 1 Odebrecht Employee 5
became a Corporate Leader within CNO. He remained in that position until approximately 2015.
As the primary contact between Odebrecht and Petrobras between approximately 2004 and 2012,
Odebrecht Employee 5 oversaw the negotiation and payment of bribes by Odebrecht to Petrobras
officials to obtain and retain business with Petrobras.
12.

"Odebrecht Employee 6," a citizen ofBrazil whose identity is known to the

United States and the Compahy, was a high-level executive of the international area of the
engineering division of Odebrecht from approximate1y 2008 to 2015. Odebrecht Employee 6
reported to Odebrecht Emp1oyee 1 and was responsible for overseeing Odebrecht's
Superintendent Directors, or country leaders, of Angola and several Latin American countries.
As part of that supervision, Odebreobt Employee 6 approved many of the corrupt payments to
foreign officials and foreign poUtical pruties outside of Brazil.
13.

Petrobras was a Brazilian state-controlled oil company, and a minority

shareholder in Braskem. Petrobtas was headquartered in Rio de Janeiro, Brazil, and operated to
refine, produce and distribute oil, oil products, gas, biofuels and energy. The Btazilian
government directly owned approximately 50.3% of Petrobras's common shares with votjng
fights, while an additionallO% of the corporation's shares were controlled by the Brazilian
Development Bank and Brazil's Sovereign Wealth Fund. Petrobras was an "agency, and
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"instrumentality" of a foreign government, as those tenns are used in the FCPA, Title 15, United
States Code, Sections 78dcl- I (f)(l) and 78dd-3(t)(2)(A).
14.

"Brazilian Official 1," an individual whose identity is known to the United States

and the Company, was an executive and director at Petrobras. Brazilian Official I was a
"foreign official)) within the meaning of the FCPA, Title 15, United States Code, Section
78dd-3(t)(2)(A).
I 5.

''Brazilian Official 2," an individual whose identity is )mown to the United States

and tl1e Company, was an executive and d-irector at Petrobras. Brazilian Official 2 was a
"foreign official" within the meaning of the FCPA, Title 15, Un.ited States Code, Section 78dd3(f)(2)(A).
16.

"Brazilian Official 3," an individual whose identity is known to the United States

and the Company, was a manager at Petrobras. Brazilian Official3 was a "foreign offici&)"
with in the meaning of the FCPA, Title I 5, United States Code, Section 78dd-3(f)(2)(A).
17.

"Braz ilian Officia14," an individual whose identity is known to the United States

and the Company, was a high-level state elected official in Brazil. Brazilian Official4 was a
"foreign official)) within the meaning of the FCPA, Title 15, United States Code, Section 78dd3(f)(2)(A).
18.

"Brazilian Official 5," an individual whose identity is known to the United States

and the Company, was a high-level official in the legislative branch of government in Brazil.
Brazilian Official 5 was a "foreign official" within the meaning of the FCPA, Title 15, United
States Code, Section 78dd-3(f)(2)(A).
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OVERVIEW OF THE BRIBERY SCHEME
19.

In or about and between 2001 and 2016, Odebrecht, together with its ·co-

conspirators, knowingly and willfully conspired and agreed with others to corruptly provide
hundreds of millions of dollars in payments and other things of value to, and for the benefit of,
foreign officials, foreign political parties, foreign political party officia ls and foreign political
candidates to secme an improper advantage and to influence those foreign officials, foreign
political parties and foreign pol itical candidates in order to obtain and retain business in various
countries around the world.
2 0.

During the relevant time period, Odebrecht, together with its co-conspirators, paid

approximately $788 million in bribes in association with more than. 100 projects in twelve
countries, including Angola, Argentina, Brazil, Colombia, Dominican Republic, Ecuador,
Guatemala, Mex ico, Mozambique, Panama, Peru and Venezuela.
21.

To fmther the criminal bribery scheme, Odebrecht and its co-conspirators created

and funded an elaborate, secret financial structure that operated to account for and disburse
corrupt bribe payments to, and for tbe benefit of, foreign officials, foreign political parties,
foreign political party officials and foreign political candidates. Over time, the development and
operation ofth is secret financial structure evolved, and in or about 2006, Odebrecht established
the Division of Structured Operations, a standalone division within the Company. The Division
of Structured Operations effectively functioned as a bribe department within Odebrecht and its
related entities. To conceal its activities, the Division of Structu1·ed Operations utilized an
entirely separate and off-.book commun ications system called ''Drousys," which all owed
members ofthe D ivision of Structured Operations to com mun icate w ith one another and with
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outside financial operators and other co-conspirators about the bribes through the use of secure
emails and instant messages, utilizing codenames and passwords.

22.

Odebrecht and its employees and agents took a number of steps while in the

territory of the United States in furtherance of the con·upt scheme. For example, some of the
offshore entities used by the Division of StTuctured Operations' to hold and disburse unrecorded
funds were established, owned and/or operated by individuals located in the United States. In
addition, at times dudng the conspiracy, individuals working in the Division of Structured
Opetations, including Odebrecht Employee 3, Odebrecht Employee 4 and others, took steps in
fmtherance of the bribery scheme while located in the Un ited States. For example, in or about

2014 and 20 15, while located in Miami, 1:;- lorida, Odebrecht Employee 3 and Odebrecht
Employee 4 engaged in conduct related to certain projects in furtherance ofthe scheme,
including meetings with other co-conspirators to plan actions to be taken in connection with the
Division of StTuctured Opet'ations, the movement of criminal proceeds and other criminal
conduct.
23.

In all, Odebrecht, together with its co-conspirators, paid more than $788 mi llion

in bribes to illegally secm·e projects in mu ltiple countries - including, as described below,
corrupt payments to Petrobras employees and executives; corrupt payments to otbet government
officials in Brazil; and corrupt payments to foreign officials in eleven other countries - with illgotten benefits 1 to Odebrecht and its co-conspirators of approximately $3.336 billion.

1

The term "benefit" as used in this Statement of Facts relates to any profits earned on a
particular project for which a profit was generated as the result of a bribe payment. For projects
that resulted in profits to Odebrecht that were less than the amount of the associated bribe
payment, the amount of the bribe payment was used to calculate the "benefit."
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THE DIVISION OF STRUCTURED OPERATIONS AND
THE MANNER AND MEANS OF THE CONSPIRACY

24.

The Division of Structured Operations was led by Odebrecht Employee 2 and

staffed by other Odebrecht employees and/or agents (including Odebrecht Employee 3 and
Odebrecht Employee 4) who worked with a series of financial operators or doleiros (also known
as money traders, who functioned to exchange Brazilian Reais for American dollars). Odebrecht
Employee 2 reported to Odebrecht Employee 1, who was responsible for approving corrupt
payments made by the Divi sion of Structured Operations until approximately 2009, and who,
thereafter, received updates ofthe payments made by the Division of Structured Operations.
After approximately 2009, Odebrecht Employee 1 delegated the responsibility for approving the
conupt payments to the business leaders ill Brazil and the various country leaders in the other
jurisdictions.
25.

The Division of Structured Operations managed its "shadow'' budget via two

computer systems: (i) the "MyWebDay" system, which was used foi' making payment requests,
processing payments, and generating and populating spreadsheets that tracked and internally
accounted for the shadow budget; and (ii) the "Drousys" system, which allowed members of the
Division of Structured Operations to communicate with one another and with outside financial
operators and other co-conspirators using secure emails and instant messages. To conceal their
corrupt activities, users of the Drousys system utilized a series of codenames to mask theit•
identities, and referred to bribe recipients and intermediaries usi11g additional codes and
passwords.
26.

To fUither conceal the Company's criminal conduct, the Division of Structured

Operations managed and distributed funds that Odebrecht never recorded on its balance sheet.
These "unrecOTded funds" were genefated by Odebrecht through a variety of methods, including
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but not limited to: (i) standing overhead charges collected from subsidiaries; (ii) overcharges and
fees that were attributed as legitimate to service prov iders and subcontractors but not included in
project budgets; (iii) undeclared retainers and success fees for the purchase of company assets;
and (iv) self-insm:ance and se lf-guarantee transactions.
27.

Once generated, lftu'ecorded funds were funneled by the Division of Structured

Operations to a series of offshore entities that were not included on Odebrecht' s balance sheet as
related entities. These entities were established and managed at the Division of Structured
Operations' direction by beneficial owners who were compensated for opening and, in some
cases, operating these entities. Odebrecht used these offshore entities to fu rther the bribery
scheme, and to conceal and disguise impropet payments made to, or for the benefit ot: foreign
officials, foreign political parties, foreign political party officials and foreign political candidates
in various countries. Many of the transactions were layered through multiple levels of offshore
entities and bank accounts throughout the world, often transferring the illicit funds through up to
fcmr levels of offshore bank accottnts before reaching the final recipient. fn this regard, members
ofthe conspiracy sought to distance the origin of the funds from the fina l beneficiaries.
28.

The funds were disbursed from the offshore entities at the Division of Structured

Operations' direction. These disbursements were made by financ ial operators who acted on
Odebrecht's behalf, including but not limited to the beneficial owners of the accounts and

doleiros, who delivered the payments in cash both inside and outside Brazil in packages ot
suitcases at locations predetermined by the beneficiary of the funds; or made the payments via
wire transfer through one or more of the offshore entities.
29.

In furtherance of the bribery scheme and to faci litate the movement of illicit

funds, Odebrecht and its co-conspirators also utilized banks with distinct featu res that would aid
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in the scheme: specifically, smaller banks located in countries with strict laws regarding the
protection of bank secrecy· and the sharing of information with international law enforcement.
To ensure the cooperation of these favored banks, Odebrecht and its co-conspirators frequently
paid remuneration fees and higher rates to the banking institutions, and a percentage of each
iWcit transaction to certain complicit bank executives. The Division of Structured Operations
counted on the collusion of the favored banks and their executives to conduct the transfers
between accounts, largely relying on the use of fictitious contracts to backstop the transactions
and bypass compliance inquiries. Certain co-conspirators, such as Odebrecht Employee 4,
visited the countries where the final beneficiaries were located and brought them to the favored
bru1ks to open accounts to facilitate the illicit payment transfers.
30.

After a particular favored bank located in Antigua began to falter, members of the

conspiracy, including former executives with the faltering bank, purchased the Antiguan branch
of an Austriru1 bank in or about 2010 or 2011. By virtue of this acquisition, other members of
the conspiracy, including sen ior politicians ftom multiple countries receiving bribe payments,
could open bank accounts and receive transfers without the risk of raising attention. By
acquiring the bank, members of the conspiracy, including Odebrecht Employee 4 and others,
willfully facilitated the il1egal payment scheme. They also actively participated in obtaining
fictitious contracts to support the operations of the Division of Structured Operations and
responded directly to compliance issues in order to allow operations to be authorized.

31.

Odebrecht caused wire transfers to be made to these and other bank accounts

created by these offshore entities from Odebrecht-related bank accounts, in.cluding from several
New York-based Accounts held by CNO.
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COU.RUPT PAYMENTS TO GOVERNMENT OFFICIALS IN BRAZIL

32.

Beginning in at least as early as 2003 and continuing through approximately

2016, Odebrecht caused approximately $349 million in corrupt bribe payments to be made to
political parties, foreign officials, and their representatives, in Brazil, in order to secure an
impt·oper advantage to obtain and retain business for Odebrecht. Odebrecht benefited more than
$1.9 billion as a result of these corrupt payments.
Corrupt Payments to Obtain and Retain Business with Petrobras
33.

Beginning in or about 2004 and continuing through at least 2012, Odebrecht

agreed to make, and caused to be made, corrupt payments to, and for the benefit of, foreign
officials, including Brazilian po liticians and Petrobras executives and employees, in order to
secure contracts with Petrobras.
34.

As pa1t of the scheme, Odebrecht patticipated in a series of meetings with other

construction companies to evaluate and divide up future contracts for PetTobras projects among
the companies (together, the "Cartel Companies"). Once it was determined which company or
companies should be responsible for a cet·tain project, as well as the price that Petrobras felt was
appropriate tbr the particular project, it was agreed that only the predetermined company would
present a qualifying bid, and that the other Cartel Companies would present proposals that would
ensUl'e the predetermined company's winning bid. ln this manner, the Cartel Companies rotated
the avai lable Petrobras contracts between them.
35.

Certain executives ofPet1obras involved in award ihg the projects on behalf of

Petrobras were aware of the Cartel Companies' bid rigging, and in order to guarantee the
contimted success of the bid dgging scheme and to secure the contracts with Petro bras,
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Odebrecht and the other Cartel Companies agreed to make corrupt payments to, and for the
benefit of, these Pet:robras executives, other Brazilian pol iticians and political parties.
36.

For example, in or about October 2010, Odebrecht bid for and won a Petro bras

contract for the provision of various env ironmental and security certification services that were
necessary for various activities that Petrobras undertook abroad. In order to w in the contract,
Odebrecht agreed to pay bribes that would be fmwarded to Brazilian political parties. Odebrecht
Employee 5 met with certain of the Cartel Companies, all of which agreed that Odebi'echt would
get the contract; two of t he Cattel Companies also agreed to provide proposals in such a way that
would ensure that Odebrecht would win the bid. Odebrecht directed more than $40 million to
certain Brazilian political parties from its Division of Structu red Operations using unrecorded
funds in connection with the project; and certain of the funds were paid directly to specific
government officials.
37.

Odebrecht caused numerous illicit payments to be made from United States-based

bank accounts to perpetuate its bribe scheme in Brazil. For example, between at least December
2006 and December 2007, Odebrecht caused transfers totaling almost $40 million to be made
fro m the New York-based Accounts to the S&N Account. Thereafter, in or between January and
August 2011, Odebrecht used the S&N Account to make bribe payments, including paying
approximately $3.5 million and almost 2 million Swiss Francs to the bank account of an offshore
entity controlled by Brazilian Offic ial l , then an executive at Petrobras.
38.

Similarly, in or about December 2009, Odebrecht caused transfers totaling

approximately $20 mill ion to be made from the New York-based Accounts to the Arcadex
AccOtmt. Before and contemporaneously with the transfers from the New York-based Accounts,
Odebrecht caused numetous money transfers to be made from the Arcadex Account to a second
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Arcadex accow1t (the "Second Arcadex Account") that was used to make bribe payments,
including an approximately $430,000 bribe payment to a banlc account controlled by Brazilian
Official 2, then an executive at Petrobras.
39.

Furthermore, in or about December 2008, Odebrecht caused transfers totaling

almost $48 million to be made from the New York-based Accounts to the Golac Account.
Thereafter, in or about and between December 2008 and July 2010, Odebrecht caused transfers
from the Golac Account to three unrelated accow1ts in Panama and Antigua from which
approximately $10 million was transferred to the accounts of three then-Petrobras executives
Brazilian Official 1, Brazilian Official 2 and Brazilian Official 3.
Corrupt Payments to Obtain and Retain Other Business in Brazil
40.

In addition to the corrupt payments to secure contxacts with Petro bras, Odebrecht

made and caused to be made corrupt payments to political parties, individual candidates and
other government officials at the local, regional and national level in Brazil with unrecorded
funds from the Division of Structured Operations in order to obtain and retain other business in
Brazil.
41.

For example, Odebrecht made and caused to be made corrupt payments to

Brazilian officials with unrecorded funds in order to secure a transportation project in Brazi l.
Odebrecht was not patt of the original group of companies awarded the project, but ultimately
pw·chased the rights to patticipate in the project. Subsequently, Odebrecht agreed to make
payments to Brazilian Official 4, a high-level state elected official in Brazil, in exchange for
Brazilian Official4' s assistance in ensuring Odebrecht's continued work on the project.
Between approximately 2010 and 2014, Odebrecht, through the Division of Structured
Operations, made payments in Brazilian Reais (totaling more than $20 million) to Brazilian

B-14

Official 4 and other foreign officials in connection with the project. Odebrecht profited
approximately $184 m iII ion from the project.
42.

Similarly, in or about 2011, Brazilian Official 5, a high-level official within the

legisJative branch of government in Brazil, requested that Odebrecht make payments to a
political party in exchange for the party's influence to continue a construction project in Rio de
Janeiro from which Odebrecht stood to benefit. Jn or about and between 2011 and 2014,
Odebrechl, through the Division of Structured Operations, made payments in Brazil ian Rea is
(totaling approximately $9.7 million) to Brazi lian Official 5, as did other companies involved in
the project, in order to ensure future contributions to the project fmm certain government groups.
Odebrecht profited approximately $142 million from the project.

CORRUPT PAYMENTS TO FOREIGN OFFICIALS
AND POLITICAL PARTIES IN OTHER COUNTRIES
43.

In or about and between 2001 and 2016, Odebrecht made and caused to be made

approximately $439 mil lion in corrupt payments to foreign political parties, foreign officials, and
their representatives, in countries outside of Brazil, including Angola, Argentina, Colombia, the
Dominican Republic, Ecuador, Guatemala, Mexico, Mozambique, Panama, Peru and Venezuela,
in order to secure an improper advantage to obtain and retain business for Odebrecht in those
countries. Odebrecht benefited more than $1.4 billion as a result of these corrupt payments.
44.

Odebrecht made and caused to be made the majority of these corrupt payments to

government officials; third patties associated with, and for the benefit of, government officials;
and political patties or campaigns. All of the corrupt payments were made to secure an improper
advantage for Odcbrecht to obtain and retain business. Typically, the Division of Structured
Operations execuled the corrupt payments using unrecorded fund s, either (i) in cash in the
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country in question, or (ii) by deposits into accounts indicated by the ultimate beneficiaries or
their intermediaries.

45 ,

In OT about and between 2008 and 2015, Odebrecht' s corporate stnlcture in Latin

America was organized such that the senior-most country leaders reported to Odebrecht
Employee 6, who was the Business Leader for Angola2 and the above-referenced countries in
Latin America, except Venezuela.

Angola
46.

fn or about and between 2006 and 2013, Odebtecht made and caused to be made

more than $50 miJlion in corrupt payments to government officials in Angola in order to secure
public works contt·acts. Odebrecht realized benefits of approximately $261.7 million as a result
of these corrupt payments.

47.

For example, beginning in or about 2006, Odebrecht Employee 6 caused the

Company to make approximately $8 million in corrupt payments to an Angolan government
official to obtain infrastructure projects in Angola. Odebrecht also paid another approximately
$1.19 million to a high-level official of an Angolan state-owned and state-controlled company to
obtain business, The bribe payments were generally made with unrecorded funds and
coordinated through the Division of Structured Operations.

Argentina
48.

In or about and between 2007 and 2014, Odebrecht made and caused to be made

more than $35 million in conupt payments to intermediaries with the understanding that these
payments would be passed, in part, to goverrunent officials in Argentina. The corrupt payments

2

fn July 2012, after a restructuring, Odebrecht Employee 6 no longer had oversight in Angola,
but continued to have oversight in Latin America.
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were made in association with at least three infrastructme projects, and Odebrecht realized
benefits of approximately $278 million.
49.

For example, in 2008, prior to a bid on govemment projects being fmalized,

Odebrecht agreed that, in order to secure the contracts, Odebrecht and others would commit to
making a futme payment to undisclosed government officials in Argentina in an unspecified
amount. In or about and between 2011 and 2014, the Company, through the Division of
Structured Operations, made payments totaling approximately $2.9 million to an intermediary
with the understanding that the intermediary would pass the payments to Argentinian
government officials.
50.

Thereafter, in or about and between January 201 J and March 2014, Odebrecht

made additional corrupt payments tlu·ough the Division of Structured Operations totaling
approximately $500,000 to private accounts at the direction of an intermecliary, with the
understanding that the payments were for the benefit of Argentinian government officials.

Colombia
51.

In or about and between 2009 and 2014, Odebrecht made and caused to be made

more than $11 million in corrupt payments in Colombia in order to secure public works
contracts. The Company realized benefits of more than $50 mill.ion as a result of these col'rupt
payments.
52.

Por example, in or about and between 2009 and 2010, Odebrecht agreed to pay,

and later paid through the Division of Structured Operations with Odebrecht Employee 6' s
authorization, a $6.5 million bribe to a government official in charge of awarding a construction
project with the Colombian govermnent in exchange for assistance with winning the project.
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The Dominican Republic
53.

In or about and between 2001 and 2014, Odebrecht made and caused to be made

more than $92 million in conupt payments to government officials and intermediaries working
on their behalf in the Dominican Republic. Odebrecht realized benefits of more than $163
million as a result of these corrupt payments.
54.

For example, in order to secure certain public works contracts in the Dominican

Republic, Odebrecht paid bribes to an intermediary responsible for interfacing with the
government with the understanding that the intermediary would pass the money, in part, to
government officials. Most of the payments were made with unrecorded funds from the Division
of Structured Operations with the authorization of Odebrecht Employee 6. Through this
agreement, Odebrecht was able to influence governmental budget and financing approvals for
certain projects in the Dominican Republic.
Ecuador
55.

In or about and between 2007 and 20 16, Odebrecht made and caused to be made

more than $33.5 million in cotTupt payments to government officials in Ecuador. Odebrecht
realized benefits of more than $116 m iII ion as a result of these corrupt payments.
56.

For example, in or about and between 2007 and 2008, Odebrecht experienced a

number of problems related to a construction contract, and agreed with an intermediary to an
Ecuadorian government official with control over public contracts to make corrupt payments to
the government official to solve the problems. Odebrecht later delivered these payments in casb
to the government official.
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Guatemala
57.

In or about and between 2013 and 2015, Odebrecht made and caused to be made

approximately $18 million in corrupt payments to government officials in Guatemala in orderto
secure public works contracts. Odebrecht realized benefits of more than $34 million as a result
of these corrupt payments.
58.

For example, in relation to an infi·astructure project awarded to Odebrecht, the

Company agreed to pay a high-ranking Guatemalan government official a percentage of the
value of the contract over the life of the pt'oject in exchange for the official assisting Odebrecht
with obtaining payments under the contract. Odebrecht made approximately $11.5 million in
corrupt payments, through the Division of StructW'ed Operations and with Odebrecht
Employee 6' s approval, to companies designated by the Guatemalan official.

Mexico
59.

[nor about and between 2010 and 2014, Odebrecht made and caused to be made

approximately $10.5 million in corrupt payments to government officials in Mexico in order to
secure public works contracts. Odebrecht realized benefits of more than $39 million as a result
of these corrupt payments.
60.

For example, in or about October 2013, Odebrecht agreed to pay a bribe to a high-

level official of a Mexican state-owned and state-controlled company in exchange for the official
assisting the Company with winning a project. In or about and between December 2013 and late
2014, Odebrecht, through the Division of Structmed Operations, paid the official $6 million.

Mozambique
61.

In or about and between 2011 and 2014, Odebrecht made and caused to be made

approximately $900,000 in corrupt payments to government officials in Mozambique.
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62.

The corrupt payments included approximately $250,000 in payments to a high-

level government official in Mozambique in exchange for Odebrecht obtaining favorable terms
on a government construction project, which the government had not been inclined to accept
before Odebrecht offered to make the corrupt payment. Odebrecht made these payments in
installments of $135,000 and$ I 15,000 with the Division of Structured Operations' unrecorded
funds from an offshore company.

Pananw
63.

In or about and between 2010 and 2014, Odebrecht made and caused to be made

more than $59 mi ll ion in

corrt~pt payments

to government officials and intermediaries working

on their behalf in Panama in order to secure, among other things, public works contracts.
Odebrecht realized benefits of more than $175 mimon as a result of these corrupt payments.
64.

For example, in or about and between 2009 and 2012, Odebrecht agreed to pay $6

million to two close relatives of a high-level Panamanian government official in connection with
government infrastruct1u·e projects, with the understanding that, in exchange for the payments,
the government official would ensure Odebrecht's participation in and payment W1der the
contracts. In order to effectuate the corrupt payments, Odebrecht utilized the Division of
Structured Operations to make payments in unrecorded funds to offshore companies designated
by the Panamanian government official and intermediaries.

Peru
65.

In or about and between 2005 and 2014, Odebrecht made and caused to be made

approximately $29 million in corrupt payments to government officials in Peru in order to secure
public works contracts. Odebrecht realized benefits of more than $143 mil lion as a result of
these corrupt payments.
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66.

For example, in or about 2005, Odebrecht participated in a tender for a

government infrastructure project. During the tender process, an Odebrecht employee was
approached by an intermediary of a high-level official in the Peruvian government, who offered
to support Odebrecht's bid, it: in the event that Odebrecht was awarded the project, it would
make corrupt payments benefiting the government official. The payments were agreed to be
paid through companies owned by an intermediary who had a relationship with the government
official. After the initial conversations with the intermediary, the Odebrecht employee
patticipated in several meetings, some of which were attended by the government official.
Odebrecht won the tender and made comtpt payments totaling approximately $20 million fi:om
approximately 2005 to 2008 to specific companies, as ditected by the intermediary, with
unrecorded funds from the Division of Structured Operations.
67.

Furthermore, in or about 2008, Odebrecht bid on a government transportation

contract in Peru. In order to influence the bid committee to help OdebTecht secure the contract,
Odebrecht agreed to pay $1.4 million to a high-level official in the Peruvian government and
members of the tender committee for the project. In or about 2009, Odebrecht won the contract,
valued at approximately $400 million. Odebrecht made the corrupt payments, which were
approved by Odebrecht Employee 6, w ith tuu·ecorded funds from the Division of Structured
Operations.

Venezuela
68.

In or about and between 2006 and 2015, Odebrecht made and caused to be made

approximately $98 million in corrupt payments to government officials and intermediaries
working on their behalf in Venezuela in order to obtain and retain public works contracts.
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69.

Odebrecht typically used intermediaries to negotiate contracts with government

officials on behalf of the Company. Odebrecht understood that these intermedjaries would pay
bribes to government officials on behalf of the Company in order to influence the allocation of
resow·ces to Odebrecht projects, to obtain confidential pricing and bidding information in
connection with those projects, and to obtain and retain contracts for those projects. Generally,
these intermediaries charged a percentage of the contract price in connection with their wodc on
behalf of the Company.
70.

For example, Odebrecht paid an intermediary to help it obtain contracts with a

Venezuelan state-owned and state-controlled company. During the negotiations, the
intermediary made it clear that the money would be used to pay a bribe in exchange for obtaining
cettain service agreements and amendments, and that the intermediary represented various
directors of the state-owned and state-controlled company. Odebrecht paid the intermediary
approximately $39 mil lion.
OBSTRUCTION OF JUSTICE
71.

In or about 2014, Brazilian law enforcement authorities began an initially covert

investigation into corruption related to Pett·obras, caJled Lavo Jato or "Operation Carwash."
Thereafter, related investigations were launched in the United States and Switzerland. After
Odebrecht became aware of Lavo Jato and related investigations, certain individuals - including
Odebrecht Employee I and employees and executives involved in the Division of Structured
Operations - took steps to conceal or destroy evidence of crirn ina) activities, and to hinder the
various investigations. These steps included, but were not limited to, a directive from Odebrecht
Employee· 1 to Odebrecht employees to delete records that might reveal illegaJ activities.
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72.

Furthermore, in or about mid-20 15, Odebrecht Employee 4 attended a meeting in

Miami, Florida, with a consular official from Antigua and an intermediary to a high-level
government official in Antigua. In order to conceal Odebrecht's corrupt activities, Odebrecht
Employee 4 t-equested that the high-level official refrain from prov iding to international
authorities various banking documents that would reveal illicit payments made by the Division
of Structured Operations on behalf of Odebrecht, and agreed to pay $4 million to the high-level
official to refrain from sending the documents. Odebrecht Employee 3 made three payments of 1
million Euros on behalf of Odebrechtin order to secme the deal. The contemplated fourth
payment was never made.
73.

Furthermore, in or about January 2016, after Lavo Jato and the investigations by

United States and Swiss authorities were well-known to Odebrecht, employees and/or agents of
the Company intentional ly caused the destruction of physical encryption keys needed to access
the MyWebDay system, which contained evidence relating to the bt'ibery scheme. As a result of
these actions, significant evidence from the MyWebDay system was rendered inaccessible.
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AITACHMENT C
CORPORATE COMPLIANCE PROGRAM
fn order to address any deficiencies in its internal controls, compliance code, policies,

and procedures regarding compliance with the Foreign Corrupt Practices Act ("FCPA"), 15
U.S.C. §§ 78dd-1, et seq., and other applicable anti-corruption laws, Odebrecht S.A. (the
"Company") agrees to continue to conduct, in a manner consistent with all of its obligations
under this Agreement, appropriate reviews of its existing internal controls, policies, and
procedures.
Where necessary and appropriate, the Company agrees to adopt a new compliance
program, or to modify its exjsting one, including internal controls, compliance policies, and
procedures in order to ensure that it maintains: (a) an effective system of internal accounting
controls designed to ensure the making and keeping of fair and accurate books, records, and
accounts; and (b) a rigorous anti-corruption compliance program that incorporates relevant
internal accounting controls, as well as policies and procedures designed to effectively detect and
deter violations of the FCPA and other applicable anti-corruption laws. At a minimum, this
should include, but not be limited to, the following elements to the extent they are not already
part of the Company's existing internal controls, compliance code, policies, and procedures:

High-Level Commitment
I.

Tbe Company will ensure that its directors and senior management provide

strong, explicit, and visible support and commitment to its corporate policy against violations of
the anti-corruption laws and its compliance code.
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Policies and Procedures

2.

The Company will develop and promulgate a clearly articulated and visible

corporate policy against violations of the FCPA and other applicable foreign law counterpru1s
(collectively, the "anti-corruption laws,'1) , which policy shaiJ be memorialized in a written
compliance code.
3.

The Company will develop and promulgate compliance policies and procedures

designed to reduce the prospect ofviolations of the anti-corruption laws and the Company's
compliance code, and the Company will take appropriate measures to encotrrage and support the
observance of ethics and compliance policies and procedures against violation of the anticorruption laws by personnel at all levels of the Company. These anti-corruption policies and
procedures shall apply to all directors, officers, and employees and, where necessary and
appropriate, outside parties acting on behalf of the Company in a foreign jurisdiction, including
but not limited to, agents and intermediaries, consultants, representatives, distributors, teaming
partners, contractors and suppliers, consortia, and joint venture partners (collectively, "agents
and business partners"). The Company shall notify all employees that compliance with the
policies and ptocedlwes is the duty of individuals at all levels of the company. Such policies and
procedures shaH address:
a.

gifts;

b.

hospitality, entet1ainment, and

c.

customer travel;

d.

political contributions;

e.

charitable donations and sponsorshlps;
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expenses ~

4.

f.

facilitation payments; and

g.

solicitation and extortion.

The Company will ensure that it has a system of financial and accounting

procedw·es, including a system of internal controls, reasonably designed to ensure the
maintenance of fair and accurate books, records, and accounts. This system should be designed
to provide reasonable assurances that:
a.

txansactions are executed in accordance with management's general or

specific authorization;
b.

transactions are recorded as necessary to permit preparation of financial

statements in conform ity with generally accepted accounting principles or any other criteria
applicable to such statements, and to maintain accountabil ity for assets;
c.

access to assets is permitted only in accordance with management's

general or specific authorization; and
d.

the recorded accountability for assets is compared with the existing assets

at reasonable intervals and appropriate action is taken with respect to any differences.
Periodic Risk-Based Review

5.

The Company will develop these compliance policies and procedures on the

basis of a periodic risk assessment addressing the individual circumstances of the Company, in
particular the foreign bribery risks facing the Company, including, but not limited to, its
geographical organization, interactions with various types and levels of government officials,
industrial secto1·s of operation, involvement in joint venture arrangements, importance of licenses
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and permits in the Company's operations, degree of governmental oversight and inspection, and
volmne and importance of goods and personnel clearing through customs and inunigration.
6.

The Company shall review its anti-corruption compliance policies and

pl'Ocedures no less than annually and update them as appropriate to ensure their continued
effectiveness, taking into account relevant developments in the fie ld and evolving international
and industry standards.
Proper Oversight and Independence

7.

The Cotnpany will assign responsibility to one ot more senior cor porate

executives of the Company for the implementation and oversight of the Company's anticorruption compl iance code, policies, and procedures. Such corporate official(s) shall have the
authority to report directly to independent monitot'ing bodies, including intemal aud it, t he
Company's Board of Directors, or any appropriate committee ofthe Board of Directors, and
shall have an adequate level of autonomy from management as well as sufficient resources and
authority to maintain such autonomy.
Training and Guidance

8.

The Company will implement mechanisms designed to ensure that its anti-

corruption compliance code, policies, and procedures are effectively communicated to all
directors, officers, employees, and, where necessary and appropriate, agents and business
partners. These mechanisms shall include: (a) periodic training for all directors and officers, aiJ
employees in positions ofleadership or trust, positions that require such training (e.g., internal
audit, sales, legal, compliance, finance), or positions that otherwise pose a corruption risk to the
Company, and, where necessary and appropriate, agents and business partners; and (b)
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correspondjng certifications by all such director-s, officers, employees, agents, and business
partners, certifying compliance with the training requirements.
9.

The Company wi 11 maintain, or w here necessary establish, an effective system

for providing guidance and advice to directors, officers, employees, and, where necessary and
appropriate, agents and business partners, on complying w ith the Company's anti-corruption
compliance code, policies, and procedures, including when they need advice on an urgent basis
or in any foreign jurisdiction in which the Company operates.

Internal Reporting and Investigation
] 0.

The Company will maintain, or where necessary establish, an effective system

for internal and, where possible, confidential reporting by, and protection of, directors, officers,
employees, and, where appropriate, agents and business partners concerning violations of the
anti-corruption laws or the Company 's anti-corruption compliance code, policies, and
procedures.
11.

The Company will maintain, or where necessary establish, an effective and

reliable process with sufficient resources for responding to, investigating, and documenting
allegations ofviolations of the anti-corruption laws or the Company's anti-corruption
compliance code, policies, and procedures.

Enforcement and Discipline.
12.

The Company will implement mechanisms designed to effectively enforce its

compliance code, policies, and procedures, including appropriately incentivizing compliance and
disciplining violations.
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13.

The Company will institute appropriate disciplinary procedures to address,

among other things, violations of the anti-cmTuption Jaws and the Company 's anti-corruption
compliance code, policies, and procedures by the Company' s directors, officers, and employees.
Such procedures should be applied consistently and fairly, regardless of the position held by , or
perceived impmtance of, the director, officer, or employee. The Company shall implement
procedures to ensme that where misconduct is discovered, reasonable steps are taken to remedy
the harm resulting from such misconduct, and to ensure that appropriate steps are taken to
prevent further similar misconduct, including assessing the internal controls, compl iance code,
policies, and procedures and making modifications necessary to ensure the overall anticorruption compl iance program is effective.
Third-Party Relationships

14.

The Company will institute appropriate risk-based due diligence and compliance

requ irements pertain ing to the retention and oversight of alJ agents and business pattners,
including:
a.

properly documented due diligence pertaining to the hiring and

appropriate and regular oversight of agents and business patt ners;
b.

informing agents and business pattners of the Company 's commitment to

abiding by anti-corruption laws, and of the Company' s anti-corruption comp liance code,
policies, and procedures; and
c.
15.

seeking a reciprocal commitment from agents and business partners.

Where necessary and appropriate, the Company w ill include standard provisions

in agreements, contracts, and renewals thereof with all agents and business partners that are
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reasonably calculated to prevent violations ofthe anti-COITUption Jaws, which may, depending
upon the circumstances, include: (a:) anti-corruption representations and undertakings relating to
compliance with the auti-cortuption laws; (b) rights to conduct audits of the books and records of
the agent or business partner to ensure compliance with the foregoing; and (c) rights to terminate
an agent or business partner as a result of any breach of the anti-corruption Jaws, the Company's
compliance code, policies, or procedures, or the representations and undertakings related to such
matters.

Mergers and Acquisitions
16.

The Company will develop and implement policies and procedures for mergers

and acquisitions requiring that the Company conduct appropriate risk-based due diligence on
potential new business entities, including appropriate FCPA and anti-coi'l'uption due diligence by
legal, accounting, and compliance personnel.
17.

The Company will ensme that the Company's compliance code, policies, and

procedures regarding the anti-corruption laws apply as quickly as is practicable to newly
acquired businesses or entities merged with the Company and will promptly:
a.

train the dit'ectors, officers, employees, agents, and business partners

consistent with Paragraph 8 above on the anti-corruption laws and the Company' s compliance
code, policies, and procedures regarding anti-corruption laws; and
b.

where warranted, conduct an FCPA -specific audit of all newly acquired

or merged businesses as quickly as practicable.
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Monitoring and Testing
18.

The Company will -conduct periodic reviews and testing of its anti-corruption

compliance code, policies, and procedures designed to evaluate and improve their effectiveness
in preventing and detecting violations of anti-corruption laws and the Company's anti-corruption
code, policies, and procedLu·es, taking into account relevant developments in the field and
evolving .international and industry standards.
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A TTACflMENT D
INDEPENDENT COMPLIANCE MONITOR
The duties and authority ofthe Tndependent Compliance Monitor (the " Monitor"}, and
the obl igations of Odebrecht S.A. (the "Company"), on behalf of itself and its subsidiaries and
affiliates, with respect to the_Monitor and the United States Department of Justice, Criminal
Division, Fmud Section and the United States Attorney' s Office for the Eastern District ofNew
York (collectively the "Department"), are as described below:
I.

The Company will retain the Mon itor for a period of three years (the "Term of the

Monitorship"), unless th.e early termination provision of Paragraph 1 of the Plea Agreement (the
"Agreement") is triggered.
Monitor's !Yfandate

2.

The Monitol''s primary responsibility is to assess and monitor the Company ' s

compl iance with. the terms of the Agreement, including the Corporate Compliance Program in
Attachment C, so as to specifically address and reduce the risk of any recurrence of the
Company's misconduct. During the Term of the Monitorship, the Monitor will evaluate, in the
manner set forth below, the effectiveness ofthe internal accounting controls, recot'd-keeping, and
financial reporting policies and procedures of the Company as they relate to the Company's
current and ongoing compliance with the FCPA and other applicable anti-corruption laws
(collectively, the "anti-corruption laws") and take such reasonable steps as, in his or her view,
may be necessary to fulfill the foregoing mandate (the "Mandate''). This Mandate shall include
an assessment of the Board of Directors' and senior management's commitment to, and effective
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implementation of, the corp01:ate compliance program described in Attachment C of the
Agreement.

Company's Obligations
3.

The Company shall cooperate fully with the Monjtor, and the Monitor shall have

the authority to take such Teasonable steps as, in his or her view, may be necessary to be fully
informed about the Company's compliance pJ•ogram in accordance with the principles set forth
herein and applicable law, including applicable data protection and labor laws and regulations.
To that end, the Company shall: facilitate the Monitor's access to the Company' s documents and
resources; not limit such access, except as provided in Paragraphs 5-6; and provide guidance on
applicable local law (such as relevant data protection and labor laws). The Company shall
provide the Monitor with access to all information, documents, records, facilities, and
employees, as reasonably requested by the Monitor, that fall within the scope of the Mandate of
the Monitor under the Agreement. The Company shall use its best effotts to pt·ovide the Monitot·
with access to the Company's former employees and its third-party vendors, agents, and
consultants.
4.

Any disclosure by the Company to the Monitor concerning corrupt payments,

false books and records, and internal accounting contTol failures shall not relieve the Company of
any otherwise applicable obligation to truthfully disclose such matters to the Department,
pursuant to the Agreement.

Withholding Access
5.

The parties agree that no attorney-client t'elationship shall be formed between the

Company and the Monitor. Jn the event that the Company seeks to withhold from the Monitor
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access to ittformation, documents, records, facilities, or current or former employees of the
Company that may be subject to a claim of attorney-cl ient privilege or to the attorney workproduct doctrine, or where the Company reasonably believes production would otherwise be
inconsistent with applicable law, the Company shall work cooperatively with the Monitor to
resolve the matter to the satisfaction of the Monitor.
6.

If the matter cannot be resolved, at the request of the Monitor, the Company shall

promptly provide written notice to the Monitor and the Department. Such notice shall include a
general description of the nature of the information, documents, records, facilities or current or
former employees that are being withheld, as well as the legal basis for withholding access. The
Depattment may then consider whether to tuaJce a further request for access to such information ,
documents, records, facilities, or employees.

Monitor 's Coordination with the
Company and Review Methodology
7.

In carrying out the M:andate, to the extent appropriate tmder the circumstances,

the Monitor should coordinate with Company personnel, including in-house counsel, compliance
persoOJlel, and internal auditors, on an ongoing basis. The Monitor may rely on the product of
the Company's processes, such as the results of studies, reviews, sampling and testing
methodologies, audits, and analyses conducted by or on behalf of the Company, as well as the
Company's internal resources (e.g., legal, compliance, and internal audit), which can assist the
Monitor in carrying out the Mandate through increased efficiency and Company-specific
expertise provided that the Monitor has confidence in the quality of those resources.
8.

The Monitor's reviews should use a risk-based approach, and thus, the Monitor is

not expected to conduct a comprehensive review of all business lines, all business activities, or
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all markets. ln carrying out the Mandate, the Monitor should consider, for instance, risks
presented

by ~

(a) the countries and industl'ies in which the Company opei·ates; (b) current and

future business opportunities and transactions; (c) current and potential business partners,
including third parties and joint vent1.1res, and the business rationale for such relationships; (d)
the Company 's gifts, travel, and entertainment interactions with foreign officials; and (e) the
Company' s involvement with foreign officials, includjng the amount of foreign government
regulation and oversight of the Company, such as licensing and permitting, and the Company' s
exposure to customs and immigration issues in conducting its business affairs.

9.

fn undertaking the reviews to carry out the Mandate, the Monitor shall formulate

conclusions based on, among other things: (a) inspection of relevant documents, including the
Company ' s cw-rent anti-corruption policies and procedures; (b) on-site observation of selected
systems and procedures of the Company at sample sites, including intetnal accounting controls,
record-keeping, and internal audit procedures; (c) meetings with, and interviews of, relevant
current and, where appropriate, former directors, officers, employees, business partners, agents,
and other persons at mutually convenient times and places; and (d) analyses, studies, and testing
of the Company' s compliance program.
Monitor 's Written Work PLans

10.

To carry out the Mandate, during the Term of the Monitorship, the Monitor shall

conduct an ini6al rev iew and prepare an initial report, followed by at least two follow-up reviews
and reports as described in Paragraphs 16- I 9 below. With respect to the initial report, after
consultation with the Company and the Department, the Monitor shall prepare the first written
work plan witl1in 60 calendar days of being retained, and the Company and the Department shall
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provide eornments w ithin 30 calendar days after receipt of the written work plan. With respect
to each follow-up report, after consultation with the Company and the Department, the Monitor
shall prepare a written work plan at least 30 calendar days priot to commencing a

review~

and the

Company and the Department shall provide comments within 20 calendar days after receipt of
the written work plan. Any disputes between the Company and the Monitor with respect to any
written work plan shall be decided by the Depat1ment in its sole discretion.

11.

All written wotk plans shall identify with reasonable specificity the activities the

Monitor plans to undertake in execution of the Mandate, including a written request fot
documents. The Monitor' s work plan for the inilial review shall incl ude such steps as are
reasonably necessary to conduct an effective initial review in accordance with the Mandate,
including by developing an understanding, to the extent the Monitot• deems appropriate, of the
facts and circumstances surrounding any violations that may have occurred before the date of the
Agreement. ln developing such understanding the Monitor is to rely to the extent possible on
available information and documents p rovided by the Company. It is not intended that the
Monitor will conduct his or her own inquiry into the h istorical events that gave rise to the
Agreement.

initial Review
12.

The initial review shall commence no later than 120 calendar days from the date

of the engagement of the Monitor (un less otherwise agreed by the Company, the Monitor, and
the Department). The Monitor shall issue a written report within 150 calendar days of
commencing the initial review, setting forth the Monitor's assessment and, if necessary, making
recommendations reasonably designed to improve the effectiveness of the Company' s program

for ensuring compliance with the anti-corruption laws. The Monitor should consult with the
Company concerning his or her fmdings and recommendations on an ongoing basis and should
consider the Company's comments and input to the extent the Monitor deems appwpriate. The
Monitor may also choose to share a draft of his or her repmts with the Company prior to
fmalizing them. The Monitor's reports need not recite or describe comprehensively the
Company's history or compliance policies, procedures and practices, but rather may foctts on
those areas with respect to which the Monitor wishes to make recommendations, if any, for
improvement or which the Monitor otherwise concludes merit patticular attention. The Monitor
shall provide the report to the Board of Directors of the Company and contemporaneously
transmit copies to the Deputy Chief- FCPA Unit, Fraud Section, Criminal Division, U.S.
Department of Justice, at 1400 New York A venue N.W ,, Bond Buildil\g, Eleventh Floor,
Washington, D.C. 20005 and Chief, Business and Securities Fraud Section, United States
Attorney's Office, Eastern District ofNew York, 271-A Cadman Plaza East, Brooklyn, New
York I 1201. After consultation with the Company, the Monitor may extend the time period for
issuance of the initial report for a brief period of time with prim· written approval of the
Deprutment.
13.

Within 150 calendar days after receiving the Monitor's initial repott, the

Company shall adopt and implement all recommendations in the report, unless, w ithin 60
calendar days of receiving the report, the Company notiftes in writing the Monitor and the
Department of any recommendations that the Company considers unduly burdensome,
inconsistent with applicable law or regulation, impractical, excessively expensi-ve, or otherwise
inadvisable. With respect to any such recommendation, the Company need not adopt that

recommendation within the 150 calendar days of receiving the repott but shall propose in writing
to the Monitor and the Department an alternative policy, procedure or system designed to
achieve the same objective or purpose. As to any recommendation on which the Company and
the Monitor do not agree, such parties shall attempt in good fa ith to reach an agreement within
45 calendar days after the Company serves the written notice.
14.

In the event the Company and the Monitor are unable to agree on an acceptable

alternative proposal, the Company shall promptly consult with the Depattment. The Department
may consider the Monitor's recommendation and the Company 's reasons for not adopting the
recommendation in determining whether the Company has fully complied with its obligations
under the Agreement. Pending such determination, the Company shall not be required to
implement any contested recommendation(s).
15.

With respect to any recommendation that the Monitor determines cannot

teasonably be implemented within 150 calendar days after receiving the report, the Monitor may
extend the time period for implementation with prior written approval of the Department.

Follow-Up Revie·ws

16.

A follow-up review shall commence no later than 180 calendar days after the

issuance of the initial report (unless otherwise agreed by the Company, the Monitor and the
Department). The Monitor shall issue a written follow-up report within 120 calendar days of
commencing the follow-up review, setting forth the Monitor's assessment and, if necessary,
making recommendations in the same fash ion as set forth in Paragraph 12 with respect to the
initial review. After consultation with the Company, the Monitor may extend the time period for
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issuance of the foJlow-up report for a brief period of time with prim· written approval ofthe
Department.
17.

Within 120 calendar days after receiving the Monitm·7s fo llow-up report, the

Company shall adopt and implement all recommendations in the report, unless, within 30
calendar days after receiving the

report~ the

Company notifies in writing the Monitor and the

Department concerning any recommendations that the Company considers 1mduly burdensome,
inconsistent with applicable law or regulation, impractical, excessively expensive, or otherwise
inadvisable. With respect to any such recommendation, the Company need not adopt that
recommendation within the 120 calendar days of receiving the report but shall propose in writing
to the Monitor and the Department an alternative policy, procedure, or system designed to
achieve the same objective or purpose. As to any recommendation on which the Company and
the Monitor do not agree, such parties shall attempt in good faith to reach an agreement within
30 calendar days after the Company serves the written notice.

18.

In the event the Company and the Monitor are unable to agtee on an acceptable

alternative proposal, the Company shall promptly consult with the Department. The Department
may consider the Monitor's recommendation and the Company' s reasons for not adopting the
recommendation in determining whether the Company has fully complied with its obligations
under the Agreement. Pending such determination, the Company shall not be required to
implement any contested recommendation(s). With respect to any recommendation that the
Monitor determines cannot reasonably be implemented within 120 calendar days after receiving
the repmt, the Monitor may extend the time period for implementation with prior written
approval of the Department.
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19.

The Monitor shall undertake a second fo llow-up review not later than 150

calendar days after the issuance of the first follow-up reporl. The Monitor shall issue a second
follow-up report within 120 days of commencing the review, and recommendations shall follow
the same procedures described in Paragraphs 16-18. No later than 60 days before the end of the
Term, the Monitor shall submit to the Department a final written report ("Cettification Report"),
setting forth an overview of the Company's remediation effotts to date, including the
implementation status of the Monitor's recommendations, and an assessment of the sustai nability
of the Company's remediation effmts. No later than 30 days before the end of the Term, the
Monitor shall cettify whether the Company 's compliance program, including its policies and
procedures, is reasonably designed and implemented to prevent and detect violations of the anticorruption laws.

Monitor 's Discove1y ofPotential or Actual Misconduct
20.

(a)

Except as set fmth below in sub-paragraphs (b), (c) and (d), should the

Monitor discover during the course of his or her engagement that:
•

improper payments or anything else of value may have been offered,
promised, made, or authorized by any entity or person within the
Company or any entity or person workjng, directly or indirectly, !'or or on
behalf of the Company; or

•

the Company may have maintained false books, records or accounts; or

(collectively, "Potential Misconduct''), the Monitor shall immediately repmt the PotentiaJ
Misconduct to the Company's General Counsel, Chief Comp liance Officer, and/ot Audjt
Committee for further action, unless the Potential Misconduct was already so disclosed. The
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Monitor also may report Potential Misconduct to the Department at any time, and shall report
Potential Misconduct to the Depatttnent when it requests the information.
(b)

In some instances, the Monitor should immediately repmi Potential

Misconduct directly to the Department and not to the Company. The presence of any of the
following factors militates in favor of reporting Potential Misconduct directly to the Department
and not to the Company, namely, where the Potential Misconduct: (I) poses a risk to public
health

Ot'

safety or the environment; (2) involves senior management of the Company;

(3) involves obstruction of justice; or (4) otherwise poses a substantial risk of harm.
(c)

If the Monitor believes that any Potential Misconduct actually occurred or

may constitute a criminal or regulatory violation ("Actual Misconduct''), the Monitor shall
immediately report the Actual Misconduct to the Depattment. When the Monitor discovers
Actual Misconduct, the Monitor shall disclose the Actual Misconduct solely to the Depattment,
and, in such cases, disclosure of the Actual Misconduct to the General Counsel, Chief
Compliance Offtcer, and/or the Audit Committee of the Company should occur as the
Department and the Monitor deem appropriate under the cit·cumstances.
(d)

The Monitor shall address in his or her reports the approptiateness of the

Company 's response to disclosed Potential Misconduct or Actual Misconduct, whether
previously disclosed to the Deprutment or not. Further, if the Company ot· any entity or person
working directly or indirectly for or on behalf of the Company withholds information necessary
for the perfmmance of the Monitor' s responsibilities and the Monitor believes that such
withholding is without just cause, the Monitor shall also immediately disclose that fact to the
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Department and address the Company's failure to disclose the necessary information in his or her
_report's.
(e)

The Company nor anyone acting on its behalf shall take any action to

retaliate against the Monitor for any such disclosures or for any other reason.
},;feelings During Pendency ofMonit01·ship
2 1.

The Monitor shall meet with the Department within 30 calendar days after

providing each report to the Depattment to discuss the report, to be followed by a meeting
between the Department, the Monitor, and the Company.
22.

At least annually, and more frequently if appropriate, representatives from the

Company and the Department will meet together to discuss the monitorship at'ld any suggestions,
comments, or improvements the Compru1y may wish to discuss with or propose to the
Depattment, including with respect to the scope or costs of the monitorship.
Contemplated Confidentiality ofMonitor 's Reports

23.

The repm1s will likely include proprietary, fmancial, confidential, and competitive

business information. Moreover, publ ic disclosure of the reports could discoUTage cooperation,
or impede pending or potential government investigations and thus undermine the objectives of
the monitorsh ip. For these reasons, among others, the reports and the contents thereof ate
intended to remain and shall remain non-public, except as otherwise agreed to by the parties in
writing, or except to the extent that the Depat1ment determines ln its sole discretion that
disclosure wou ld be in furtherance of the Depat1ment's discharge of its duties and
responsibilities or is otherwise required by Jaw.
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